


the Jtldneus, but sccording to some testinony, Dr GRISL was no longer
there, heving gone out on a patrél searching for other fliers from
which he did not return until later. (R 52) At aboab 1500 hours that
aftornoon, the truck left the Jaidhaus and want to the village of
MOLLN, whers the wounded flier was left at about 1600 nours et the
poorhouse, (R 33) Immedietely after this, Dr ELAHA, & local physici-
an in MOLLN, came to the poorheuse end wxamined the flisr. (R 33) He
gave the flier an injection of merphine and put some sterile geuze on
his wound. (R 38) He then went to the Gendarmerie post end sesod the
chief of the Gendsrmerie, KOEHLER, to telephone to Dr GRISL, (R 38)
according to Dr BLAHA'S testimony, KOEHLER telked te Dr, GRISL, and
was told by the latter thet an ambulance would not be sent. for the
flier and that the effeir did not concern Dr, BLAHA. (R 39) KOEHLER
testified, however, that Dr BLAHA himself takked on the phone to some-
ont at the Jaidnaus who he understood to be Dr GRISL and was told in
subst:nce thot no wedieel eare wes to be given to the flier. (R 31)
Also the prosecution witness, RECHSBERGER, stoted he wes st the Jaidheus
and he bslieved thet Dy GRISL talked on the phone to Dr BLAHA., (R 22)
Dr BLAHA then returned to the poor house, but did not hove the freilities
to render the necessary treatment to the flier. (R 39) Dr, BLAHA wes
of the opinicn that the flier needed a blood transfusion, and for this
purpose and ambulance was needed to teke him to the hospital, - (R 39)
There was a hospitel with such facilities at KIRCHDCLF, but only Dr
GRISL hed the suthority to direet the use of the ambulence. (R 43)
When asked whether timely medicel or surgical assistenes would have
seved the life of the flier, Dr BLAHA replied "maybe', (R 41) &t
1800 hours that afternoon, the flier died, and Dr BLAHL pronounced
him derd. (R 40) :

The first witness colled by the prosecution wos' JOSEF MUELLER,
who testified thet he found the wounded flier and brought him to the
‘add station: thet after two or three hours word cams fromthe Jaide
haus that the flier would "not get rny medical trestment";' end that
shortly thercafter the wounded men was taken away on a truck, (K 6 =15)
The prosecution next cnlled MICHAEL RECHBERGEE, a Lisutenant of the
Gendemieric post at KIRCHDORF, who steted thet he saw Dr GHISL at the
Jaichaus, and asked him about the womnded flier, end was told thot he,
GRISL, had not come as a physician and that the wounded flier did not
interest nig. (R 18) After thet the prosecution crlled Anton KOEELER,
commancer of the Gendermerie post et LWOLLN, who bostified in reference
to the telephone conversation between Dr BLAHA nad the agcused, as
stated sboves, (R 29-32) The next witness wes Sister HINTERLEITNER, -
an sttendant at the poorhouse in MOLLN, who testified concerning the
flier's wouncs and death, and that Dr BLAHA said that Dy GHISL forbade
aim to treat the hmerican. (R 34) ALOIS FLIEHE:, & priest at MOLLN,
then testified thet he edministered last rites to the flier before his
death at the poorhouse, and thet Dr BLAHA said thet he had been for—
bidden by Dr GRISL to render medical etteation, (R 37) The next wite
ness was Dr BLAHA, the substantial portions of whose testimony bave
elready been stoted above, ( 39=49) The last witness called by the
prosscution was JOHANN POSCHER, a genderm from Kirchdorf, who steted
thet he wea guarding two other Americen flier priscners st the Jaid—
haus when Dr GRISL came up to them and said "You dogs, you ought ®
go to the assistence of the wounded flier who was then about two kilo-
reters away, as stated above, - :

La Evidence for the Defense

The essence of the case for the defense was that Dr GRISL at
no time spoke to Dr ‘BLAHA and at nottime gave instructions te anycne
that medical treatment would be denied to the flier; and further, -
that GRISL ceme to the Juidhaus as an agent of the Lendrat and not as
a physician, that he had no medical equipment or supplies with him and
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rendering assistance to him, _

The d-fense crlled as its first witncss FRIEDRICH STAUFFER, of
the Allgemeine 85, whu testificd thet he was sent te the Jaidhaus on
the day in question by the chief of the Gendarmerie post at Kirchdorf,
and escorted two American prisoners to MOLLN, (R 61) Ho started out
on foot with the prisocners, and a litile later TIBITANZL ceme along
in o truck with other American prisoners. (R 61) He got on ths truck
with his priséncrs and went to the Gendarmeris post in MOLLN. (R 59)
There he hesrd the chlef of the Gendarmerie, KO s say to Dr BLAHA,
that he had called up Kirchdorf about the wounded prisoncrs snd wes
told thet they were to get no medicul treatment, not even o dressging,
(R 59) He further steted that KOEHLER told Ur BLAHA in reference to
this: '"Doetor, you con ssk yourself zgein in Kiprchdorf or in the Jaid-
haus whers Dr GRISL is." (R 62) He did not stry at the Gendarmerie
post leng cnough to know whether or not Dr HLWHA made a call to Dr GRISL.
(R 62) Then he took the w unded flier to the poorhouse. (R 62)

The defense cealled finelly the secused, Dr FRISL, who, after baing
duly appréscd of his rights, testified ucdor osth dn his own behalf,

(R 66). He steted thet he wes the public health officer in Kirchdorf
(R 68); thet he did not engage in general practice or surgery (R 69);
that on the 26 July 1944the Lendret sent him to the Jaidhaus to help
capture the fliers thet hed been shot down (R 69); that although his
car ran out of gesoline on the wey, he finally arrived there (R 70) 1
that he presumed thap the flier was so severenly wounded thet no Help
could be given him (R 71); thet he decided to comply with his orders
from the Lendret and go seardh for other fliers (R 71); that he hed
no medical supplies or surgical instruments, but only some packages
of bendeges with him (R 71); thet he never takked to Dr BLAHA on the
telephone on thet day, =nd never gave instruetions for Dr BLAHA in re~-
gerd to the wunded flier (R 72) Wien ssked why he had changed his
plea from not guilty to guilty, he replied, "Hecause I see now that
I should hrve gone to thot wounded flier." (R 72)

On eross-exsmination, certein inconsistencies were brought out
in the accused's story. For example, he steted that he esrme to the
Jaidhaue drmed with & pistol intending to search for fliers (R 73),
but then steted that he intended to look for wounded fliers for the
purpese of treating them. (R 73) .

5+ Erocecdings

The Wilitsry Commission was appointed purcuint to authority
delegrted by the Commanding General, United Ststes Forees, HBuropesn
Thester, to the Commanding General, United Stetes Forces in Austria,
by letter, Headquarters, United Statem Forcos, Europe=n Theatep, AG
25044 GAP-LGO, 10 Oetaber 1945, subject: M“Authority to eppolnt Milit-
ary Cominissiang"s The commission was appointed by paragraph 5, Special
Order Numbsr 115, Headquarters, United Stctes Forces in Austris, 17
May 1946, and amendod by parogrophe 1-4, Special Ofder Number 138,
Hesdguarters, United Stetes Froces in Austria, 14 June 1946, The pro-
visions of paragraph 3d, War Crimes Memorsndum Number 3, Hesdquarters,
United States Foress in Austria, 23 April 1946, were complied with, in
that the cunmissicn was ecomposaed of more tham three commissioned officers,
and that & Triel Judge idvocate and Dsfense Counsel and sssistents for
each were eppolnted, The charges were properly sworn to, ond were re=
ferred for proper indorssment to the Trial Jucge Advocets, for trid +
The ckarges were served on the acoused more than five days prior to the
dete of trial. Ths accused was represented by a Major and & Captain in
the United Stetes Army, both of whom were experisnced sttorneys. The
accused steted at the trial that he was satisfied with counsel, A& fair
and impartiel triel was hed, Four competent interpretors wore. sworn
and the entire proccedings were interpreted in the Germen langusge for
the bencfit of the scousaed. | .
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That a Military Commission has the power to try an enemy national
for an offense epainst the laws of war is settled. There is no gquestion
but that the Commissicn had jurisdictiocn over the sccused and the offense
cherged.

7. Procadurse.

: The pruce_adin:gs of the eommissicn were, in genersl, conducted in
accordence with the rules of procedure prescribed for general courts—mar—
tiel, which is in accord with parsgreph L, War Crimes Memorendum Number 35
¢s, which provides thet Vilitary Commissions will heve regard for, withe
out being bound by, such rules.

The sccused wes srreigned et the boginning of the tricl in the
ususl manner and pleeded not guilty to the specifiertion :nd not guilty
to the charge. (R 5) Subscquently, before the prosecution had completed
its cess, the accused, through the défense counsel, reguested that his
plea of not. guilty te the charge end to the specificrtinn be withdrawn
and a plea of gullty be entered to both. (R 49) The President of ths- '
Commission explained to the actused the meaning of such a ples and told
the sccused thst he exposed himself tnsreby to & sentence upito end in-
cluding the desth penelty. (R 49) The sceusud having seid that he
understood this, the commission rceeptid tho chenged ples, Later, «fter
the ceccused hod trken the strnd under orth ¢3 & witnass in his own
behally, the President mrde the following stotement: "Your testimony
aad cvidencs offered by your counssl is ddeonsistent with your plec of
guilty rnd this conmdssion must regrrd your ples =s improvidentielly
entoredy v 0000 bhls commission will proceed to tricl rad judgenent ss if
you hed not pleaded gullty cnd your plse of guilty will not be eommented :
upon or considersd by the commission in its deliberstions," (R B2)

The defenss counsel thon offered to have the decussd explein the rosson
for fds plea of guilty, but the commission, having mede its rullng
dirscted the counsel to procced with ridirvect examinsticn of the witnesa.
Defense ecunsecl Lhen promptly asked the sccused why ho had plerded
guilty and eccused replied, "Bscausel fesl guilty of heving refused

the help," (R 82) Ne further comment appesrs in the record, and the
commiseion prococeded thersaftor on ¢ ples of not guilty. :

The Msnual for Courts-Msptisl (1928), paragrsph 70 (page 54)
strtes ce follows: "Whenever it eppears Lo thic court that a plea of
guilty may heve been sntered improvidently or tnough leck of understand-
ing of its mezning rnd effect, er whenever cn rcoused. after a plea of
guilty, makes a statement to the court, in his testizony or otherwise,
lnconsistent with the ples, the president of the lew member, if m
directed by the president, will meke such explenstion end sfetement g
the cecused As the ocession required. If, after such explanstion end
stotement, it appecrs to the court that the accused in fret entcrsd the
plea improvidently or through leck of understanding of its meaning and
effect, or if after such explanation and statement the accused does not
voluntarily withdraw his inconsistent strtesent, the court will proceed
to trial and judgement as if he had pleaded not gullty."

In changing the accused's plea from guilty te not guilty, the
comuissien wes thus following the preseribed procedurs. The accused |
had just testified under oath at length in such & wiey as to exonerete
himself complotely, snd his testimony wes inconsistent with a plea of
pguilty. Why the sccused and the defense counsel saw fit to enter such
a plea in the first placs, or why they sttempted to cling to it after
the commission's ruling, is unknown; but in rrny event the commisgion
' too the proper ection snd fully protected the rights of thé acoused
notwithetanding the error or ignorance on nis or ids counsel's part,

e No irreguleritics of importance or prejudicicl to the sub-
stratlsl rdghts of the acouscd are noteds Thé law mamber riled on
interlocutory questions snd the sdmisssbility of evidenes, the Trial
Judge Advocote offured s document into ovidence snd the Defense Counsel
objecteds Bofore the ruling of the Law Mumber was made, the Trial



Judge Advocrte improperly read a part of the st temunt to the commisedion,
(R 78) The Law Member ruled that the document was admissable and the
Defense Counsel took exeeption. The Lew Member then ruled that the dme
proper stotement of the Trial Judge Advocate would be stricken from the
racord, whereupen the Trial Judge Advocste withdrew the document from
evidsnca. o AN '

In several instences, hearsay eviderce wns sdmitted, sometimes
over objection. (R 16, 19, 78) This is clesrly permiseible under para-
graph 5, War Crimes Memorandum Number 3, es, the only condition being
thet it nust heve probative value to a recsenable man,

During the direct exemination of prosecution witness Anton
KOEHLER, the Trisl Judge Advocate mede a comment regerding the witness'
rentality sd manner of testifying. (R-30) The remerk wes mede improper-
1y at thet time and econstituted a violation of the rile against a party
attempting to discredit his own witness., Thers was no objection by
Defense Counsel, however, and it cannot be saild that the error was
prejudicirl to the rights of the secused. In several other instrnees
attemptoed violetions by the Trial Judge Advoeste of the normal rules of
procedure were corrected by the Lew Member, (R(27, T3-74)

8. Euffi;iancx

Article 1, Gensvs Conventlon of July 27,1929, for the amellora-
tion of the condition of the wounded and sick of erndes in the fisld , ¢
cited in papagraph 174, Field Wanuel 27-10, Hules of Lend Warfars, states
as fellowss )

n0fficers, soldiers,and otlicr perscns offieisally ettached to
arnies who ere wounded or sick shall be protected undur all circumstances;
they shall be treeted with humsnity and orred for, without distinetion of
netionality, by the belligerent in whose power they aroc.™ !

Article 2, Geneve Convention of 27 July 1929,c8, as cited in
parsgraph 175, Fleld Manual 27=10, further ststes: ;

n3ubject to the crre that must be trken of them under the preced-
ing erticle, the wounded and sick of amy army who fall into the power of.
the other belligerent shall be prisoners of war, and the general rules of
internationsl law in respsct to prisoners ahall be applicable to them".

In discussing these articles of the convention, one suthority
states the followlngs

" WThe improtant point in this Article is to détermine the meandng
of 'eick rnd wounded', in order to know when protection is demended, It. .
is clear that the ‘expression applies only to those wit, through sickness
or wounds, are no longer eble to continue fighting, Those who continue
despite wounds rre considersd aa active sombetants, and rre lisble to
be sttreked rs such," Wherton's International Law, Ed 1944, p 191 8 k)

There can be no question that the lmericen fkuer, Hogen, falls
into the category of persons mentioned in‘the above articles. He had
parachuted from a disabled plane, had been capturcd and disarmed, and wes
severely wounded., He was entitled to the protection afforded by these
srticles, and the general rules of internaticnal law in respect to
prisoners were appliceble to him. ;

{ Ths trestmént he should heve received is stated in Artiele by - ¢
ceneva Convention of 27 July 1929, pelative Lo the trestment of prisonsra
of wer, &8 cited in apragraoph a7, Field wanunl 27-10, Rules of LandWer-
feres e

Wprigonsrs affseted with a sorious {llness or whose condition
neccssitetes a major surgical operotivn must ba admitted, ot the oxpunse
of the detalolng power, to ooy military or civil medicel eatablishment
qualified to trest them."
The basis of the cherge sgalnst the accused in this crse was
that he encouraged, aided, abetted and participated "in'the denial of '
proper medierl attontion® to which the deceasad flicr wes antitled reppoctst
first, he refuscd to render any nediesl treatment vo the flier himself;
second, he refused to send the flicr to & hospital in an ambulance for
proper treatment; third, he rofused to give permission to Dr BLAHA
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in regrro O UNE ILArsSt polnt, 1U 1§ neeessary to consider
what duty or obligetion the aceused owed to the flier undasr the
circumstences. - The l:w does not ordinerily attech criminel responsi-
bility for non-feasance in the sbsence of & legsl auty to take speci-
fic action. It appears from tie record that the cccused was the pub-
iic Health Commissioner for Krels Kirchdorf (R 80). It further appeers
that he represented the Landrat on the day of the alleged crime, aad
that the Landrat had the duty of evacuating wounded fliers (K 83). In
the words of Dr GRISL himself, the Landret wes rusponsibel for toking
cere of wounded American fliers (R 84), end furthormore the Lendrat
hed issued no orders or instructions to the zecused not to treat or
ronder mediecsl attention to wounded fliers (R 81). As the repregson—
tetive of the Lrndrat, thercfore, the recussd may be considered fully
responsible for the performsnce of these duties. As further support-
ing this conclusion, it appesrs that RECHBERGER, who was cctusally or-
dered to ecrpture the fliers, subssequently reported toc the Lendret that
the sccused had rendered no medical attention in this instence, and
said further thet "Dr GRISL end myself at the time did not ect z& we
should have acted," (R 28) Finelly, during the courss of the trial,
the sccused attempted to change his plea to guilty boesuse, as he said,
"I feel guilty of having refused the help." (R 82) Standing rlohe,
this letter point might be considered to be of limited provstive' value
on the brsis that the sccused may heve felt thst he had merely violated
the ethics of the meditsl profession, but when considered in relation
with the other testimony, it appesrs more probsble that he felt that
he had feiled to perform & specific cuty on this oceasion, It thus
appears from the evidence that the nccuqutﬂt,tha time of the allegad
offense wrs under s duty to render uediesl attention to the flier,end
his failure to do so is an offense for which he may legrlly be held respo-
nsible. "It is non~fessance and a crime for eny public officer wilfully
to neglect to perform any duty for which he is bound to perform........"
Miller, Criminal Law, 1934, page 477. .

In regard to-the second =nd tuird points uentioned above,
the evidence is so clesr &and the record sc complete os Lo call for
little comment, The rceused himself admitted thst he slone had suthor-
ity to dispatch smbulencds within Kreis hirchdorf, tict he had an
rmbulance avallable on 26 July 1944, snd that he aid not dispatch it
on this oceasion, (R 83) Also as indicsted in paragraph 3, supra,
there wss ample testimony to sustein the conclusion that Dr BLAHA talled
to the sceused on the telephone and was told thas no mediesl attenticn
wes to be given to the wounded flier, and that Lr BI/HA co.dd not render
the sppropriate trestment without the’ purmission snd assistance of the
sooused.

Whether the conduct of the accused ceused the denth of the
flier is a2 matter of conjecture, but it seems fairly cbvicus that it
did comtribute to his death at the time, He, no doubt, through pro-
fessional treining, could have slowed the bleeding of the wounded
flier had he tried, rather than to lesve the flier in untrrined hands,
And, if the view of ths evidence taken by the commission is correct,
he could grestly heve expedited more substantisl trectment, In 'rny
event, this wes a question of fect for the commission to determine,

It should be noted that it wes not essential tc prove that the accused's
conduet caused the death of the flier, becruso there was adequate proof
of the positive denisl of mediesl attention, which is the essence of
thsi charge under the rules of war. Proof thet such denial ecused the
death of the flier would merely constitute an sgersvetion of the offence
to be teken into consideration by the commission in.determining the
sentence. : y

The findings of guilty are sustsined by evidence whieh was
competent within the meaning snd intent of parsgraph 51, War Crimes
Memorandum Number 3, namely, that it had provative value tc o reason~
able man, There sre no irregulsrities affecting the frirness and
impartiality of the trinl or which are prejudieisl to the substentinl
rights of the cccused in procvedings such ss thess,




7+ Eeuition ror Reopening of Prncuedﬂ_.ggu on the Grounds of Newd y—
Discovered Evidence, . ;
_-'-_-'_"_l—l-lh_pl-“-- 4

hpproximately six months efter the triel hed been completed, the
Tindings nade, apd the sentence edjudged, the wife of the dccused, by
letter dated 28 December 1946 and dddressed to the Commending General,
USFA, requested, in cffect, that proceedings be reppencd for the
purpose ud hearing the testimony of one Anton MOSER who wes not & witness
&t the trial and who, she indiested, would be able to give svidénce
which ‘would be of benefit to the rceoused,

_ Upon the receipt of that letter by this office, an officer inves-
tigetor, duly authorized to edminister caths wes instructed to loente
MOSER and trke his sworn strtament concerning hia knowledge of the events
which took place on the day of the alleged offence; for the purpose of
determining wnether such atatement might hrve any bearing upon the guilt
or innocence of the cceused, Such a statement was trken and it, together
with & treanslation of the sbove mentioned lettar from the wife of the
dccused, is stteched to the record of trdiel,

A careful analysis of MOSER's stetement indicetes thet although
he wrs with the sccused the better part of the =fterncon in question,
he wos not in his presence during the comnission of, and that he other-
wise has no knowledge of, the particular acts of the accused which consti-
tuted a viclation of the lows of war, i
The rule of lew applicable to Questions of this neturs, has
been stated as follows: "The words 'material svidence' ape aptly applied
to the foree of testimony, upon the applicetion for a new trisl after
verdict, ‘upon the ground of newly discovered evidence, Such evidences
must be naterial snd it does not satisfy the conditicn if it is cumule-
tive, corroborative, or impeaching in charecter only. In defining the
word 'materdsl! as this used, a etatement is seid to bo 'material' whun
it hns a bearing directly or indirectly upon the mabter in Question go as
Yo influence its determination,® Wharton, Criminal Evidence, Vol 1y
. B 590 nderscor supplied,) The ecidence that has » or could bejy
contributed to this case by MOSER will ba considsred on the boses of
this mle, . - . : :
i8 stated in paragrph 8 supre, the record shows thet the
" aceused partieiprted in the denisl of proper medierl attention in three
different ways; firet, he refused to render: any medicel trestment to
the flyer himself; sacond, he refused to send the flyer to a hospital
in en ambulence for proper treatoent; end tnird, ne refused to give
peradseion 10 Dactor BLAHA to rendsr proper tre:tmen® . ' .
The record would not seem to pamiit of fny question but thet
his first offence, that is, his refusel to render any medicel trestment
himself, wes committed between the time he first arrived ai the Jeid-
haus and the tim the wounded flyer was transported to MOLLN. At no
other time did he have an opportunity to trest the flyer himself,
Furthermore the record eleerly indierted that the flyer wss transported
to MOLLN prior to the return of the accused to the daidheus sfter his seerer
for other flyers who might heve lended in the vieinity, The witness
MOSER states, however, that "the first time Dr GRISL ardl I heard some—
thing sbout the wounded man' wes aftep they had returned to the Jeid=
haus from their search fur the other flyers. All of the other witnosses
who were in e positdon to know agree, and the sccused himself edmits
(® 70), that he wes advided of the presence of thy woudded flyer in
the vieinity immedistely after he first errived at the Jeidhaus and
pricr to his lerving there to seerch for the other flyers. COertednly
he determination of no ecurt could be influenced by such cbvicusly
uniformed testimony as MOSER would give on this issue,

' #8 to the second respect in which the accused denied the vietim
proper medies]l attenticn, namely his refusal to nsll en ambulance, it is
cbvious from the record thet the eunclusion of the ccurt wos brged sub-
stantielly cn testimuny by the aceused himself (R 83) that he elune had
euthorigy to dispateh ambulanees from Kveis Kirchdorf, thet he had an
ambulance eveileble on that day, and thet he did not, in faot, dispatoh
it. MOSER has sedd nothing sbout this. and offers no naw avidenme in




As to the third point, nanely the sccused's refusal to give
permission to Dr BELAHA to render proper treatment, it appears from the
record that the conclueion of quilt in this connection was ‘besed upon
testimony that this permission was refused during a telephone conversa-
Lion in whieh he, the sccused, participated. MOSER admits that he did
not overhear, and that he was not told about, any such conversstion.

He concedes, however, that a telephone call was in fact received by the
accused, and in this respect his testimony tends to corrobordte ths
stetement's of the other witness. In any event, MOSER admittedly has no
knowledge of the substance of the telephone cell in question, and can
say nothing in conneetion therewith which would ve of any benefit to
the eceused. : : esn

It is concluded for the reesons steted ebove that MOSER's
evidenes could not heve influsnced a determination of any court en
any af the metters which were in question st this triel and, therefore,
Ly denying the request of Mrs GRISL to reopen this case.

10, Sentonce :
According to the provisions of parsgraph 13a, Wor Crimes Memo~ '
randum Number 3, this herdouarters, 23 April 1946, the commission could
adjudge any type of punishment referred to in paragreph 45, Wer Depert-
ment Field Manual 27-5, subject: "Militery Goverrment snd Civil Affairs",
dated 22 December 1943, up to and including the death penelty, It is
further steted in parcgreph 13a, War Crisel Memorandum Number 3, cs,
that commissions may be guided by, but are not limited to, the penclties
suthorized by the Menual for Court-isrtisls, the lsws of the United
Strtes, and of territory in which the offense wis committed or the trial
is held.s No specifie penslty is proscribed for rn offunse such o8 ie
ehorged in this cese, and therefore the comniission is entitled to ad-
Judge such sentence es it deems appropriate bosed on the facts. The
provisiona of paregriph 3e, War Crimes Memorsndum Number 3, cs, were
complied within thet there was concurrunce of at lesst two—thirds of
the members of the commission present in the findings rnd the suntence,
The sentence adjudged, however, would cppesr to be somewhat
shceseive in view of certain mitigeting circumstrnecs which appesr in
the record and in view of the neture of the offénse which wes committed,
Although the accused had a cleer duty to render what sid he could to the
flier and although he clearly violated that duty. the svidence does not
establish beyord a reasonsble doubt that his co.cuct in faet caused the
flier's duath., The principal testimony in this conncetion is Dr BLAHA's
stetemont (R 41) thet "meybe" timely medicel or surgicsl assistance
would hrve seved the life of the flier., Furthermors, considering the
ehrrige sgainst this sccused, snd his asctions &8 developed by the tosti-
mony, it doss not appsar that he committed such positive ccts of viel-
ance rg ero aormally sssocisted with a sentence of the severity sdminis-
tered here, Por instence, it seems worthy of comment that the rccused
wns never, sccording to the testimony, in the immedicte presonee of the
victim, end to rcech him he would have had to trevel » distance of over
one kilomster. While this comes fer from excusing his actions, never-
theless it should be teken into eonsideratien by wiy of mitigrtion. It
ia nceordingly recommended that the sentence be spproved and mitigrted
to one of imprisonment at hard labor for fiftssn years,
! The following petitions for clencney have been made by membors
of the aecused's family and are appended to the record of trials 14
October 1946, by Else GRISL, his wife; 23 Cetober 1946, by Else GRISL,
h.s wife; 25 October 1946, by Josef and Josefine GRISL, his parents;
26 October 1946, by Johann SCHANTL, his father-in-law; 28 Docember 1946,
by Else GRISL, his wife. These petitions in general rofer to the good.
charccter of the seccused, his kind @nd considerste nature, and the con-
cern of his family over bis conviction, They do not add any new matsrial

evidonce to the cese, other bhan es commentsd on in prregrpah 9, supra,

e
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basis for clemency beyond the mitigeting circumstsnces opnd racnmmsnda—
tion set forth in the proceding paragrpah

11. Cpinion ; %
It is oy opiidon that:
#s The Militery Commission wes legelly constituted,

bs The Military Commission hed jurisdiction over the offense
and tle person charged,

¢ The record of trisl is legrlly sufficient to support the
Pinding cf guillty #nd the sentence,

d. No errors injuriuualy effecting the substantisl righth
of the accused were committed during the trial

12, Hﬂcammandatign

It is sccordingly recommended that:

re The sentence be epproved, but that in view of the extenu-
ating and mitigiting circumstances the sentence be reduced to confine-
ment at hard leber for a term of fifteen yeers, and that '

b. The Commanding Gener:cl, Zone Commend, Austris, be directed
te effeet the commitment of the said nccused to such confinemsnt at hard
labor in the custody of the Austrian suthorities.

13, ketion

No eonfirmeticn of the santence is reyuired where the Commnends-
ing General, United States Forces in Austris, 1s the appointing Authore-
ity,es is the case here. (Par 3h, War Orimes Memorandum Huupar 3, this
herduusrters, 23 April 1946) Aeccordingly an acticn designed to carry the
foregeding recommendations inte effect, should they mest wirh your approval,
is submitted herewith.

s/ Russell O Péttibone .
t/ RUSSELL O PETTIBONE
Us S. Civilian
Chief, War Crimes Branch
I have rend the record of triel ‘in '
this erse snd concur in the asbove review.

s/ David S. MeLean,

t/ DAVID S. McLEAN
Colonel, JAGD
Judge Advocete









