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On the fifth d4y of MVareh 1945 Fehaila over Sur nnd three
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v s SSAVATE BV WEE TIIWTIEEEI0NT TOA% The Tlyers' execsutlien wae desirable
‘s the 58 Hoadeouarters, but ne direct order w :"':'I"‘ir: 1 by t headouarters to
4rolyl for their exceution (R 86), During the con Bations between Karolyi
od Captain Grund Licutenant Schmidt w 32“ ' the room but it would not have
ven imosaible for him to hawve a:ﬂ _ F?b,- nd following 1mlicotions
R 8%). Xarolyi and Iioutenamt 1idt returned to their how rtere and
Arolyl went into the room ocownded by Ney, whe 111 and hod a

v A vl

tigh fever,and orted tho deldve “the higher hﬁaﬂn
]ﬁa.rturh He hﬁ_ Ney Gf : he fivae

‘B 87), (provionsly stuted as Gavalry Brigade
neated in akarre to the Corms ] agreed with Ney's etato-
ent R 107), Ho thon told Noy th.t he had gotton the impression the cfflcors were
0 be excouted and 1%t was the dosire of the Grros Hoadauarters thit the enliasted
ion actually be cxecuted instead of taken to 4ka (R 86), During the delivery of
‘iie order by ¥arolyi to Ney nther nfficers were presont, but whon the subjact of
he lmpreesion Karelyi had roee ved 48 to the desiree nf Corns Headquartors far

he exocution of the enlisted men wug t4 be ﬁi’dﬂ?ﬂl; 2 nther offigers were
rdored from the ream by Way at the rdondst of Faslyi / ;9{)‘1", Earnlyi, on order

“ Ney, called Buk s tr revort to Ney, Bakes arrived in an adjnining room during
-0 diseussion botween Karalyi and WW led dosires of Corps
tadquarters and eruld huve -verheard $he last va of their dimni_nn.x ther
“relyl or Ney gave Bakes an nrder #n. the Tive enlieted men taken to the

ourth Cavalry Brigade at aka the next morning by eseort in charge nf an offieer,
ftor recelving this order Bakos inquired 4f thero wus anything further and was
14 $here was n~t, Buakos received this rrder abont. 5 PV and departed (R 95, 109,
“8). FEarcly!l romained with Fey untdl about M-but 1eft early the next day on
Ificial business with General A =W“ﬁf-‘lh"m“' nrwn hesdguarters four

m __‘:"I.i’.}ll n .I'r

lays luter (R_B‘F‘). _

_ 4ecoording to Bakos, shortly after he rettrmed to J iy GEmESas: Sron. ey
‘oom Be received a telephone call from & Catain Poter, Neyls Adjutant, to return
o the caetle to recdivo Important orders (R 151). - Therewwon Bakos retumecd to
e castle to Cavtain Peter's office whero, in the presencs of Iioutonant Sehmidt,
lantain Peteor $0ld Bakes that he had ived & telenhone eall from Corpe Hoad-
‘uarbors inquiring what was belng done about the Amorican flyers, Peter had re-
1i0d in the conversation with Corpe that Major Ney had ordered tho prisenors
alcen to uka, at which Corpe Hoadquarters was mweet and eald that they had sent
yrders threugh Iicutenant Sshmidt that were eagy to undorstand and if Noy was un-
111ing or unable to exeecute these orders thoy would take the neceseary stops to
arry the orders through, The order was "The American enlieted men sre meant not
0 be brought to Aka and handed ov ﬁﬂ in 4l but they were to

152} -

‘e oxecubed by ehooting," befors the mext moon (R

Bakoe renlied to Peter upon recelot of the mew erder that he had short-
¥ before received contrary orders from Karolyi, Petors revlied that the laet
rder had arrived shortly before and had to be executed. ITieutenant Sehwidt in-
errupted to say that he had already brousht such ordere with him and that the
)rpe Headquarters does not consider the airmen an wrisoners of war, Bakos elaims
“at he then tried to see Ney but wae ﬁld he ecould not see him beecause ho was
31ing woree (R 156), . . .

Peter, according to Bukos, eaid ®You wet the ordors and it is impoeslble
' talk to the Major," Bakes tried to see Farelyd by golng to hie room (R 157,
“1) but Karolyi wae not there, so he left. On hiswy back to his guartors he
‘@sed Lieutenant Celhas and told him that orders about the nriseners had arrived
Fom Oorps Headquarters (R 161), Bakos then tried to call Ney by phone but was
peucecsaful, Lieutensnt @sthas returned to the qbarters shured by him and Bakos
bout 10 PM, Bakos told him the flyers wewe to bo exccuted the foll day and
gat as Bakos would be gone he, Licutenant Gwdhas, would be' in commnd: of the .
xecution platoon (R i&ﬁ p s : v obah o ;

ls
v

_ The next morning detailod orders for the exesution were given by FT.‘.

o Osihas and he was told to. summon four men for the "oscort! (R ﬂﬂ- Ho Yeft
nd returned with four enlisted men including Bros and Lengyel (conflist in tont-
nony as o whethor thoy were volunteers exists and will be discussed 1atew). The
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me of them
mé A8 h 254,266, F07)." "Al1 elvthing ex ‘undorgirnente
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t?aiai HM m ‘?i *"‘ the ""“* el Aot o wateh for him
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mua:-'lm flyors ing ¢
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und Eros, tostified to having recclved the order for execution from Bakes
[Prnsawtiun HExhibit 1, Statement 4, p 1; Btatement 5, v 13 Statement 6, p 2;
Proscoution Exhibit 2, I‘htmt F,}%Mﬂﬂﬁt 8, p 1t Btatement 9, p By
Jtatement 14, p 33 itntmnp 15, p 4R 25 m?}. aside fm state-
.ent of 24 Mlt 1945 (Prosecution . 3
‘11 Jmowledge of or nartieipa
intving given the order fe
Statement 1, » 13 R 16 "
participation and _ o8 orde  burial de’
Eﬂarl‘r left Bur (ﬁ watoh taken fr
(Prosecution Exhibit 1, M i
Ldunuuimm and ehuing F d (Pro.
11autad to hﬂmw R 146) .
e thut at about fm\b‘_ in ¢
148) he uu-tm&t_ ;
aurim vriconers e
‘nat the sscort had h ~offloe
" [ an attempted escape _ eorlvec
i, roturned. to hum Yo 1Shordly -
oy Onptain Peter, alde de oump of Wﬂwm

ived and Bukos should come up to sceep * When Bakog arrived at the
istle (the headouarters of the Grow), M«M‘ ﬁmm Corpe Headquarters had
'Ju Zhh Ptﬂr an order M i_db mwmmw h'amrm to Aka but were

A o hu zhhtt ﬂ-l o uiinnu and

ony T » ko the exeeution

ternoon .of .t Wq the plane ernghed

mtmmtomm

cover to the ecommanding off iger thore:
T 4 ;mw whot to dé in ense

his order, Bakos loft Ney'e room

u-m ‘there, Bakos wae onll,

% m:-tzmt ordere had ar

¥ o 1-..1 T _ |
o be axamt@ﬂ.iii Sur (R m ?;@ h;um qr thia ox{.er*. he, Paeter, und
‘he commander of the military poliee, :, wore hﬁl& personully reeponaible ., -
R 162). There was also soma ion in Peoter told Bakos that the Corps

s upset about the pronosed dismesi hu of }ht goners as they claimed to have .
tven explicit orders to Schnidt and said that If Vey wis unable or unwilling to-
xecute thosa orders, the emmwun,hha m necessary steps to do 1t (R 152).
iakos told Poter that & short time before, he, Talos, had received contradictory
rders from Farolyl, whemseupon Feter mu,-x that- order hus to be executed as .
he Corpg did net consider airmen nrisoners of war (R 156), Bakes tried to speak
o Ney but was informed that Ney m too 111, (R 156). ,‘l.aekad for ¥arolyi but
‘arolyi was not in hise room (R 167), Bakes spoke to Fatar again saying he did not
mdorstand the orders of the Oorps and before he executed them he wunted to talk
‘o Wey (B 187). Peter replied, "You got the orders, It is imoossible to talk with
the Major," 4nd added thut the order must be W (® 157, 169), Lt Schmids
r~a present during thie mrmmm that the anerican officere
wonld be pxecuted at the Corps and 1% was y of Corus Hesdguarters that the
re tiingz should haopen to the enlisted | . Peter suggested that the
.alpet way would be to ghoot the prisoners dﬂing tha night and to simalate an
shampted cesape (R 169), Bakoe then returned to his guarters und there tried to
211 Maj Noy on the telephome (R m‘u u@m Peter angwered the telephone (R 1€}
ad Bakoe did not talk to Wey.

That night when Lt Ceihag returmed to the room they shared (R 241), Bakos
.nld. him of the new ordera received from Corps Hesdguarters, thut the prisonmere hud
9 bo shot, He stated that urhar ~Bakos, had to leave Sur, Csihas would huwve to
sormand the firing sauad {Ju Do t mo: Poter called w Bakos and asked
wout tho orders for the e m g;,!::gﬁ. _ _he was at that time giving
ac orders,  Then he told | m M to be taken in the direc-
“lon of #ka and MM on ﬂu-m, :’art:ﬂ orders from

Jorps Houdquarters with £
E:E:ﬁiﬁ mon, hhl told -ﬁp‘.&' mm% A PR hu ﬂﬂm

prisoners were to be tuken out on the road to ika md Mfinm - He then told
Csihas that mecording to the orders of Peter, the uniforms =nd r&w»m- of.
the smericans were to be brought back to the auarters (R 163). then left
the area and returned betweon four and five o'clock in the afternoon. Cslhae

reported te him that the orders had Ween excouted, Bakos went to the und
roported to Peter who, according to Bakos, pleoked up the telephone
a eonnection with Corpa Hendquarters (R 163), Bakos did not hear the convem a.tinn




on WU BUGONG UTVETNOOW aTTT WG exeoution he reverted to Ney that tho flyers ha

been oxocutod (R 164),

rocin | seopfle oo eddnly ald Yo beplvie srw g0l ‘-'_3{"'.1.'"-

- be Osihas, i s voale w0 ndé Bfed H (408 X) dhey

+RIm B0 H) siotleond

(1) ‘Prowcoubion: a4t about 10 o'clock ia the oveming of tho day
following tho capturo of the parachutists, Osihas w

thoir: roun Shsk. tho. sasrdsan. 1dtors, -4 w&;n |
tho next day (R m, Bakos ' i those.orders came from

Corpe Headquarters and $hat an,officer mwet. vartiecipate in’the :
|+Bince he, Bakos, wns to be away, Osihas would have to be the offiser (R 254
- Prosooution Exhibit 2, Btatement 8, p 1), The next morning; Osthas asd four
enlistod men received the offieial order frem Bakes te $ake the capturod

snlﬂmrMM'W'* exegute them (Proseention
Exhibit 1, Statoment 6, p 25 ) iion Exhiibit 2 P 4R 254),
Ceihns wog told b to dng fro ﬂu‘ v
to idontify thom. and that Bakos had- for the burial(R 256).
Shortly after a wagon appeared sud the de soff toward ales with

the prisonors, Twe-of, ; o 4 and rede on.the wagon ather
three ra;thrbmm 2). ' When they arrived at
the foress,  “mericans asked what
wag going to hsppen and Celhae told him, - men permiseion to pray
for 16 or 20 minutes; then they walked further into tho - The prisonors
-asked pormiseion to;dig thedr, refueed, The vrigoners. were
1ined wp with thoir backs. toWny c- the four Hped

w a shory distance behind the gave. the command o fire and
shot mn_glesm nmanm*ﬁ?ﬁﬁf] ﬂm volley, all the prisoners

collapsed to 4he ground, Ong ‘of the firing squad fired again

saying, "He was stdll mos P ng, fdentification tags, and jew
elry were removed: from %he ‘brought back o Sur. Upor his
return, Osihie reperted to Ney thnt he orders;" later when
Bakos retumed, Celhae ted to bim, ‘avening Bukos buted the wval-
uibles taken from.the -ﬂ'ﬁﬂmw'n wrist watoh (Prosecntion Ex-
hidbit 1, Btatement: 6, p 2; R-286, Prosecution alen intrnduced some ov-

1donce that Calhas was a volunteer fap the mission of gommmding the firing
squad (Prosocution Exhibit 2, Stutement J¥ 5, 7y Statemont 6, v 5), but thie
was later demied by M'MMIJ..* U Pnom- 048 24 ] e

L - .' 'J-F' |Il‘ i ¥ * " 9

(2), Defense: Osihne was fully adwiged 't 1is-rights as a witnoss and
cleated to tostify under oath, He denied that he Lev v unbeored for the
aselgnment (R 268) but 4inesi “he was sdmoly earrying i an order that ho
could not refuse to execute (R 258). . In other respects e desoribed in detail
the erdor for the oxecution of the i prisoners w.d his participatinn
substantially as glven above (R 290) 5 Bakos, after admitting in court tho,
2ls statemont that Oslhas was a volunteer was wntruo, toctified that ho was =
- u volunteor (R 180, 181), - tduostond | : :

¢. Istvan Lengyel and Istvan Bros,
- LEE &y % b Wi § RS -
(1) - ¢ With one @4 fference, the evidence rolating o
“hese two ncoused ds 1 the ‘wamey - On 7 March 1945 they wore enlistu
men in the Group Gendarmerie commanded by mw:mu.- ©On that day they weroc
orderod by Lt Ceihas to the offico of Qapbalin from Yhom they received an
order %o the effect that they were to escort the Americans o Aka but she Amer.
icans were mot to arrive therey they 'were to Ve shot on the way, They returned
to thelr quarters and got: thedir é ‘and machine pistole, Shorfly after
ﬁm-twsﬁg:-c.oﬂ with the 1 ": :?l*th‘p&w 20t ‘to the woods,
storped, - ‘Amorieans prayed for 15 or %0 minutes and then they all wen,
further 1nto the woodd, The Prisoners 1inod wp and ‘the firing squad lined wp &
short distance behind them. ' Tt Osthas gavd the order to fire amd all the =
4nericans foll, Then the clothing, Jewelvyrand $dontifications werc taken from
the bodies and the squad returned to their quarters, Lengyel roeeived a méch-
anipal penecil at the mem ‘effects but Eros received
L . B drhied, tivwmon'sy ¥ guede.bane

ey ol
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o wing \SFrosecaTlpn &XOnIOlv 1, B rnmun m:mu 2,
snwvﬁ b 1f Statomonts 14 and 15¢ R 264, S0B.T12. m7amY.
-\ . i -_’_:..... f 3 B ¥
: Bros was advieed of his rights as witness anl elogted to
Yestify m oath (R IH}. He told the same story of the order and the exccution
of tiw mri?u §:1 m ;
L e % B
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Al
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to Corpe

#Prﬂm :
- th mw Oaptain
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r’*ﬂ**'ﬁ-u ﬁ"’ﬁ' : !“ m E’ll.ﬂﬂim

e riﬁm %&
”"‘"t"““"* it Gohal, Orund

M
made nurwmr Mwm ""~ +uu the Oorps wns dissatis~
fiod with the way the sre (R 84) but wanted them ox-
eouted’ me1w ‘86, 87,-92), Lt Schmidt wae in a
position to ovorhear this e. a@tm “When Karoly! returnod %o Sur ho
reported to Ney that the MM M“hu dellvered and that the five enlisted
men should be conducted to Aka @w::wmwa ‘Statement 7, p 2, 33 R 86),
or to Oorpe Hondguarters at M{n*ﬂ _Karolyl then told Ney the fmpress
lon he had received from Grund about the of the prisoners (R 86), Wey
sent for Balkes, the commanding officer M#M ‘padist
* (Prosecution Exhibit 1, Statoment v. P M Exhibit 2, Btatoment 11,
v 6y R 86), Bakoe nrriud before the of the conversation u.ml. eould have
heard part of it (Prosccution Exhibit 2, Statement 10, v A2 ‘R 149), VNoy ordered
- Bokoe %o excort the five prisoners ﬁ?ﬁiﬂ. %o deliv: . l.em o the Wohrmacht
unit thore; oy ineleted that the vlatoon bé commanded by *o officer and instruc-

ted in the 3 of prisoner ammm ui’l were to be veed only in the event
of an mswm escupe. {rwum Statement 7, v 3; Prosocution
Exhibit 2, Statement 12, p 1j | D&am Left the room (¥ 88). Tho

next day Iﬂ’r Cathas I'lruﬂﬂﬁ- to ’meﬁﬂari had been executed" (Prosoc-
ution Bxhibit 1, Btatement 6, p a; Prosecution Exhibit 2, Statement 7, p 13R 25¢)
Tae second day tﬂlﬁm; the execution, Bakos revorted tn Ney that tho m:-tenn
sirmen had been executed (Prosecution Exhibit 2, Statement 3, v.2; R 164).
receipt for the prisoners wae brought to Ney nor did he ask for one (R 13&) "
Aotween three days and aweek after the inecident, rumors reached Ney that tho
prisoners had not reached their destination ne he had ordered; yet he did not
investigate those rumore (R 136, 13%), Bakoe was relieved of hu comnmd but
for m.mmam m ineident (R 109),
. Fiches of srrew Pahs o ¥
Ma m m mmw by the pmmﬁun of Mﬂm

probvative fores:t "Bakoe gave me the orders which he eaid cume from the Fourth
E: Pﬂﬁm Ney mm Karolyd, : the mﬁoﬁd mﬁ&bm

o my i rom
to cxeoute the five fiyors immediately," (Prosscution Txhidit 8, p 2); "Pimko

told fmnm the orders for captive interrogation and execution havé Goen
given by Major Charles Ney," (Prosecution Exhibit S, Statement 3, p 1); ™ have to
‘the truth ae I know the dmericans have obtained the real setory from other ‘men,
Major Ney, who 18 now a It Ool, gave me the order to deny cwq 1d ' to figure
out some story," (Proseeution HExhibit.l, llm.hmnh 8,2, kmow

ahasik khia®l  (Mhia awssebdan ad b H“ i Wa t—-i hd-n lrmaum _n'hnnil thia.
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flyers transported safely) (R 109)¢ Whab he sent the prison
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oté So aniiiend #p‘mrmwﬁ;ﬂ s were nﬁw tﬁn
officers were brought to Cap mml laf Btaff of the Wey
(R 135) for interrogation, Aftér a short e :
:ur;:::‘aﬂm umm:th Iu:?w hm: i aave a1l of the Mad
Headquarters A, - 411 m etarted out with 4
mturnﬂﬂ. to Sur about 1 hour later, Woxt day Inﬁlﬂ., Schridt and li:’mu

2tficers went to Inmota, leaving the. men' in Sur, Vhen Kurelyi
- 1-ived at Oorps Mﬂoﬂ he revorted to OCupiain mfmfrmﬁmag
‘"ticery Karolyi handed over the three officers, gobt a receipt for them and ask-
-t should be-done with the ma -replied that the -

uhaumum ’ Inota & B
kwalry Brigade. ::*'.m.f-' ﬁ: ¢ WM“" ~some

/o of handline eaptive aly
Fxalbit 2, Statement 11; R 84-86
;; Eg!ﬂ: wag Mgﬂ-l -'ln '

& -] m formal r
Gurpe, showed Ney the receipt
(R B6) 4 'l‘ﬁwi conveyed
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ie trip to Inota, ne JeIT Sur Ior Tour ;;lf,rr i BOST ne Never Ccomveyoa uno

improssion he had mamm m I‘amin t (R 88); that Bakee

hoar erea (R 87 - and Balko
:&ﬁ“wmﬁg.t 191, o =ﬁiw'-;.fhﬁ-m§.- 4
| 5e ikt ”.-_'f,". o whrl? i .i 2 saeter 2 . * fe

P 1 Pdopeiynd; b ﬂ#l‘l’*.* ndf #u, Y- L Vol

~t nru}ar deng | A
bt 3a8 o d B

i i 'K o, E. m I I,ﬂ! :

15 18 clear tust the

the sffense charged, '
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By "-!u.a ”mlm of pmpaﬁm Mﬂoablﬂ ﬂ: 'lhii pﬂa are preseribed in
War- BHN Memorandum Mumbor 3, w uartors, doted 23 4pril 1945, That
direetive prosoribos generally " Commigeione shall have the powpr
to make, as oucuslon requires, ﬂﬂh rules for the conduet of their proceadinge
consistont with tho powere of euch m-m rmﬂ with tho rulee of procedure

set forth in the Memorandum, as m 'ﬂet‘ a full and fair trial
of the accusod, having regard for, wi ng 'bﬁ‘ﬂm , the ruloe of pro-
cedure and Mﬁmﬂ%ﬂ‘hr General Oourte~Mu.. .. It further nrovidee
that Paragraphe 38-47 TM 27-5, "Mil W ivil affalrs," 23 .

Decembor 1943, are designed de o guide in th: c #iod and will be foll-
maﬂ. oxcent as mﬂiﬂa& by the mwmmmef thh lmrda( 2arters,
The u.iophl-un of the pﬂﬁhﬂlﬂ%ﬂ‘bd& 115 thie directive is pre-
‘lzated on sound ground, To begin with, the directive 18 modeled after elmiln:
liroctives published by 6th and 12th W Orouns for the Trial of epies in |
St anoe by Military Commigeions in which death sentences were mﬂrﬂaﬂ Partl:
e1nore, the provision for the admiseion of such evidence as would "in the opin .
£ the huﬂam, have Mﬁﬂ walue to ‘a reasonable man" wae' taken from on
xecutive Order of the Preefdent, dated 2 July 1942, in which the Presidont oal.
L lighod that standard for the 4dmisaien ‘of evidence in the famous "eabateur
hriul.' (Ex parti Querin, 317 US 1), "It s the etandardi sroecribed for war
crimes triale in Germany and umm ‘nnd ‘was uxcicssly wpheld in tho
y ﬁ‘mmaww ‘the United Wi ‘ageru e of hearsay and
Zocuments invo ‘heareay. i y Wo 61 H&manﬁbm mhur
Term :uMa !-:I-*Mmmmr A48 3N of fyryivexmr fols
o- g il $o8e gl rode L3N
ma m adoption of these standarda has ﬁm mm qr ‘sortair
ummt legnl atulm in there 1¢ conflict Wit ocetadlished prasticos
the question being whether the diroctive fe intended ip pverride such conflict.
ﬁrmdpﬂ among these quut!.a:: ‘:;m {i}mmfﬂn the admiesidility of
ageomplice tostimeny® as appli le to other accu ; nef
"iproving conduct wqhamsawm w the gueetion whether pro
interrogations by the-Trial Judeo Advogate in the euise of an invosti,
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Reporte of.Invgstigations of d e gl ol
muw Wwill be foted that
wqﬁ!iﬁ.{'lhl &Hk“ - admigeions and
confess as " the
trial stas ' testimony ia court of one

Hﬂlﬁpmﬂhlh

: : te of a conevirator done or
made after hummm or sbandoned, are not admiseible
sgainet the others, \mwm::o-u ofvan Gacape.® At
firet blush this rule %o inadmissidle, if strietly applied in
these p g Iﬂr emente by one accused
igaingt However, 1% te the rule should not be muea

Fam thﬂlm o6 teniawol odf Yo shvowvils spbel [ T 5o sedl wniteis
d nadd - owen, Wu ,nm Hosst >ae® avewtn & el oooce

W 4¢ alleged in this case, and
; ﬁneq:t mdﬁht action, nor do

i # appear in tho specification.
68 nmm m”’.h the result,
0., 414 m&p ‘participate du "the killing." Thie specific-

©tion lacke the tmm

‘oyond queetion etates an nder the Lo ‘war, It would be inconsistent
~ith the obvious intent of the

mst ‘bo 1aid ‘before evidence of ene

“M ‘admi tted ugainet others
ns required where & ﬂnwiﬂqh - Badi - te oweo ndd
L F Bk ! abe
(b) Inthi adin (:1 uhunat

affect the competency of paragraph
114¢ MOM), ' In this unm m mtmu-l nﬂnm and
in the uwm eroeseexanination repeated or deniecd many of hie pre-
trial" g Wo ulw'um-ﬂnﬂ a direct comparison of these

atatanauh for the reason that 1t ie Velieved’' umnecegsary in view of the cond uelor
expregsed, and the belief, based on a gemeral consideration of the reco

whole, that sufficient u'hll gworn testimony is mm tn tha Mmﬂ to.iuﬂfr
action by the n&uﬂ and miauu MHHW# -

(@) In the thiﬂwlm;. th wﬁa‘mx ¢ hartm by t.hn pertin-
ent directive %o admit evidence"of vrobative walue to o rousonable mans" Waile
ranorally intended to relax the rules of evidencs with refersnce to eredibility
teets, i,e,, hearsay, suthentication of documents, confessione, and other tech-

lcal aspects (In re Yamashita, supra) the mandate is that evidence of probative
ulue shall be received, Germ the direct tostimony of A, based on personal
‘wowlodge and relevant and material to the lssue belng tried, concerming the
educt of B, hae probative value as ¢o B'e gauilt, and the faet that the evidence
das glven p:rl.u- to trial would not mir u hﬁriﬂ 1t of that value or render
‘¢t inndmiseible under thie rule, ~ 0 =

(2) With reference to the m sgainet proving conduct by gharaster, "

L uro serious question is presented, 'Paragraph 112 of tho Manual of Courts-
rrblal ie mum on this quostion, "A fundamental rule is that the prosec-

i.on may not evidence the doing' of an aot'by showing tho accused'e bad moral
-nzracter or former misdeede as & tusie Tor an inference.of gailt, This forbide
ny zoference to his bad chardoter in ahy form, either by guneral repute or'by
personal opinions of individuale who lmow him, and by any reforence in the evid-
ence to former specific offenses or other of misconduct whether he haa or
has net over boen tried and m conmiseion.” (One excention to
this prohidition relates to the proof of motive, intent, or gullty kmowlodge by
showing other acts of 'the accused mw_mmg. The Trial Judge Advom te
attempted to utilize thie excention in ‘in onc Anstance in which 1t was
obviaqusly inaoplicable (p 191). Doos the relaxation-of tho rules of ovidonce un-
der the rule etated in War Orimes Momorandum & permit proof of the orime pharged
by evidence of other unrelated orimes? Tn my opinion 1% dove moby  Every offonse
met he Pproved by the proseoution on the facts and law relating to the offenso




charged, Te prove that a person committed a similar or other oITensc 4o8s nov
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m ! '-'-_‘l ';“‘!Iw M -
by tho Trial Judge
#mi: necessary
Investigating Toam as Trial i “advoeate of the Commiseion, There iw %o
e S A i w O sttt serine
vogate Lry _ 2 or & officer
with wmwmmw Mmz his other
. iuties, The caee was not red
la true that as Trisl ," she, right to. interrogate witnesses
and accused, subject to their ht ageinet e 1 on, but not asa
‘war orimes investigator, It dewe “p ”"""’h;‘;; ummw.,m that
almost the entire crose for }“""‘ Lo ‘each accused
with conflicting statements and ad olan : Mammuhﬂhﬂi.
Thus the question is again presented whe tho was prejudicial, to de
wiﬁa&inﬁnmﬂuﬂml : """ maﬁmmnﬂlb
ient j-nuoial evidence %o huml conviction.
., Ledan , e 51‘."’ #h""'\w gl if '

C %y A further oro ‘partd
by the obvious abuse on the part of th " of . tlu ot down™
in established practicee, The mﬂ in thic m ie #so replete with irregul-
arities when judged by normal court-martial yrocedures, or even when judged in
the 11ght of the authoriged relaxatiom of the rules of evidence, that ite reviev
gﬂmﬂ ‘a moet difficult legal mtm ~The Trial Judge Advocate wm&
- -his duty of promecuting with gversealous and With cunning, His objections
to variances on the part of the defemse (im mcet inabancés he” Wiae by far the
greater offender on the same point) were eo prompt .¢ to bo indieative of keen
‘legal acumen and 1ittle basie existe for assuming t. ' "z conduct was eaueed
by Rie being uninformed on the ¢ orrect mdnmi Om i te o whele, H appourad
to ﬁa mipmﬁ to nhtm mﬂﬂmlh

ik 4 L F

b Instances of what are M!.WH be deliberatc ﬂ'bu;uu by the Trial
.lmp advoeate are too numsrous io mm thv the ‘!allu:-ms ars anong tho
more ﬂWt i

R 9: The introduction h ﬂmm of "records of interrogatlon ee
cured by members of War Crimos Team 6836 during the investigation of the churge:

s S mmmmmmmm submittéd to the Cefonse and
aaparatalr offerod in evidenece in order that inadmis:ible parts gould be con~
tested, The defense iteelf Aid not waise this guostlon, contenting iteelf with
inguiring into the collective suthenticity of the dovuments, and the court was

»  nob properly informed as to the probative value of the nroposed collection of
- exhibits at the time swmmnum Y
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evidence had been of: %o substantiate this; it was contrary to evidence
‘before tho commjesion, it was irrolevant to-tho lssue nd‘#mld have hm offere
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o doubt, ni-mmwlo:*utmn:im
M that of cour 8 hie
admiseible evidence "of pro-

mmﬂm—w ﬂfﬂnﬂﬂt and

. d. su detor n "uutl t
m%n Mﬁulﬁ m T’* -'tu ll ,} m?“'-
and - view of the extonsive

upm
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i 4 u e L I r.fe

mu 1 e Wh 4 Znglish courts from the earlicst
uagses order a defense in a
prosecut '*””‘"f"“ _both the United Btates and
England el o ﬂhi “ab -** ) nonliability, and this rule was originally
puhum in P 27.10, paragraph 347, This ¥uls was not in accordance with
pmm;tw:;% pobes s, 28 "'.” ymw;mmu clause

..}' N 45’*‘5'. &8 $depnt v To1
Mﬂhﬂt lnl 2 the uomm-.lm and

customs uf

wwﬁawl Howeve; thefmtthat lhnnhm

ht t m-.fn thus ﬂ-ﬂﬁ. ig bagei on m J.uia is mptnl by
most writers on - subject, '-,'hl m, a.n hie 'lubnl Mamﬂml
Law, page 458, states!

~ "The fact that .mnrmmummmmnm
an alﬂ! of the belligerent commander does not depri.> ﬁhe ut An qﬁﬂtﬂ. n!
its oharacter as a war crimeg neither.does 4t, in pri: ¢ .», confer upon the
verpetrator immunity from puniehment by the injured voll .g: ‘ent, A difforent
view has cocasionally been adepted in military manuals aicé vy writers, but 1t
le difficult to regard 1% as expreesing a sound legnl vrir:iple, ‘Ehd:m‘htms
o court confronted with the pleas of superior orders aidacod in justification
3¢ a war erime is bound te take into consideration the fuct that obedience to.
military orders, not obviously unlawful, ie the duty of cvery member of the
armed foroes and . ‘that the latter cannot, in conditione of war diseiplino, be
oxpected to weigh scrupulously the legal merite of the order received; that
rules of warfare are often controverelal; and that an act otherwlse amountirg
to a war crime may have been executed in obedience to order conceived =2z a
moasure of reprisale, Buch circumetances are probably in themselves sufficlent
to divest the act of the stigma of a war orime., also the volitioal suthorities
of the belligerent will freguently incline te take in%o consideration tho danger
of reprisals against their own which are likely to follow as &
moasure of nh.nntinn rﬂ- lhlnl a m m hrﬂnta ‘bal:l.n. Howaver, sube
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so far as Celhas wae cencerned, The deed was acknowledged; the defense wae

govarely presented to the commission and

rejeotod, It is believod that the
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sires of the Uorps as am order (R 99, 104) and it ic significant that ‘ntm
all that Ney remembercd of Karolyi's report (R 107), It is almost umbell

that eubo on his own etaff would ‘eountormind his order without
knnﬂﬂﬂlﬁwm Bukos., It is eignificint thit althoungh Wey “m
osed to be 411, and had a turn for the worde @n Ehe- wm

Eiroly! tostifiod he wus with Ney in WAt o0 2T and $hat’ ;{
sucper together, He wie clearly not oo o goc 2.0, or o o E" s

whit was oecurring, The failure of Ney do “bake any Aie). ) inary mw
Bukoe or Celhasm or even to mﬁﬂhﬁmurﬂa @i rooliy ie signifiennt
”"e:r expluing this failure untv’br He 444 not 1oy of He 1on

1 did not dellove the rumors he later he: y and furihe: ' that the Rue

“wvonce at this #ime oocupied all his time,) ﬁé lettor from Genaral Wine!

nan (Pmnmﬂnmmﬂ:; I’i&: &ﬁ indicates o of uffaire fﬁ:*ihfﬁh n
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ovidonce may be more eonvineing than a plausible uitnau_ (M ' 111) d in
the absence of serious prejudicial error ﬁ QLH ﬁg‘ gfj% dfsturbed,
Tho question whother prejudieia) error d4id in fact mut the judgment of the
commigeion ie diffieult, The record is, as stated above, revlete with incom-
petent, prejudieial evidence, improper suostisns reforences and innuendoes,
Kany :'ufqmﬂl are mad gﬂrﬂ* 4t wa o intended that the court
should infer that the three m officers were killed and that Ney
and m.m ragpeneible 1 ir deaths e .M l&ﬂ. -'175}0 The con-
sida:ng.‘_”m giﬂm elon pear: su;? refusal 'g;th:h

commiseion etrike it fror )« The ‘striking n the
;‘ﬂmrﬂ.g :&d ‘ vide ﬁ logally uu:nmt.m

eaves i wjpa ~question whet he effect MM:! wag era
rromthimlﬂlaf!ho ’ --._uj.kﬂfmt-w!nw*

: m ¥ \ 7*"“1'!-1«__ jrl; 3 ekl
speotive mﬁuﬁ in ng -

. :33 to facts the effeet of

e Yot Yowark. the enuuimation of S 4o Feishine.sesiast o qvowon-
blo testimony the streng inferences of ‘arising 1:ha mmnﬂﬁi? eir-
cumetan i1t cannot be said the evidence was evenly de C oM
~+ssion was freo, based ﬂ.;ﬁm orootent and admiseible co, and as

.rior of the facts, to- beyond a reasonablo doubt as t-q,q*bhﬂ guilt of
Ygy. On the matter of pre ce 1 m h ‘bbm in mind that tho court was
composed of competent senior e!’ﬁim ﬂ!" nuh ﬂiﬂm who wruﬁﬁ;ﬁl’:‘ t:‘“
reach a verdict according to lence, and ‘they appear to
to some extent ﬁmi&a:‘ mﬁﬂ “".""’"- “of the irrelevant evide
once, their consecienticus : ath 1a obvious from the record.
accordingly, with the comvet mmm gommizsion, it doos not
appoar that the judgment of the commission should be uvoriurned on the ground
that ite ferdict was affeeted by prejudice, Under all the clroumstances, it
i bolieved thut the finding of eguilty as to Ney, at least of encouraging and
aiding 4n the crime to the extent of knowingly giuing a consenting part,

ghould be affirmed.

‘e, Eurolyi: ,

There vas am.ie evidence to support the findings of the commiseion that,
if .tha order for the execution originated diresily .» by indiroction with Ney,
Ko played an impertant part in that imitiatis - Tron though Karelyi de-
niarl ‘the imprescion he had received from Grund . 'vd any effect upon
the oxBeutien (R 339), yet he also stated thut Bak.. . ~der tho execution,
muet have recoived some sort of an order or some thin. .. 1 ho regarded as an
srder (R'3368). Ney clso sald thut 4n hie opinisn, Bakue Cid not act onhie
avm (R 134). But neithar of these is nesessarily an ndmizsion that the o rder
rame from Ney or Karglyi, 1t seeme more likeliy fie ue an sttempt corrsboration
»i Bakeos! elaim. Thcere is evidence that the 'lrmrcseslon® thut Grund gave was
rogarded as an order of the Cores (R 99, 104, 107) . So, if, as the comnisslis
found, the order originated within the growc  Kara!yl was the one whe sinrtec
t=o machinery moving which rosulted in the vxecution of 'I:-hi'- American "px leoneis
e is an accomplice (and therefore a princival ande: our “aw) by defii:itien,
'One who performs some act or takes some pary in t‘.w cuu:-.-:.-auian of a c-umn"-
|"harton'es Crininal BEvidence, p 1231), and his absence frum vhe seena ou the
doy of the erime would not constitube a defense. Tc held Earelyl as & prineclp.
_ 1t 18 not necessary that he should bde astually preseal vw.on the offense was
*coneunmated, The offense may be comnmitted in hie abeonzo and the of fonder,
though abeent at the time, 1s a orincipal faam;ar's Loy L.etionary, Vulma
* p 2686), Thore is the inculpatory fact that the cx-.uilon oceurred in
tho command of which he was executive nfﬂam that ho wao prosent with his
commanding officer at the hemmﬂurl tha very time when it is nln.imd
that the order wae changed by suberdinates wpon ordcrs fron tho highor comind, .
However, as in the ecnse of Ney, there 1s evidence io sumport a finding that
Karolyi wae eomoletely imnocent of the whole erinme (Prosecutien Exhibit 1,
Stotoment 7§ Statoment B; F:.u. secution Exhibit 2, Statencn’ 104 Eta.iﬂmmﬂll -
Statoment 123 Stabtement 1%; R 83.87, 105-107, 150, 162, 313, 6 and

Thore 1 thnm?.'hre in ihm cage of Karo as in the case n.".’ Noy, tb.a probe-
lom of u&!.ghin.g ui‘.r tantial mdma‘gigﬂ poeitive exmfatm gvidence,



Noy staten that meither ha nelther ke kor Ka¥o1y! Nad ahy Kioviedgo of hoe
change of orders, and even Bakvu, % li%%g&:h ; . _
changed. _oxprossly asserts that the ©cane from othors and =
comlebely viatientep-Kimitptimd Fapjt-tobiacie <idrs ? -
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cumstantial evidence. It could Sake into consideration She W Eﬂ'
respective witnesses te fabricate evidence tending to exculpate, 3
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e evidence aleo applies to Xarelyi to : 4

‘o Ney, . Accordingly, it mﬁ’ , at loast of
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The findings of guilty as to each and all of the accused &re sue-
tained by evidenco which was comnetent within $he test imvosed by the ordor
appointing the commiseion, that 1% should haye wrobstive “wlue to ‘& reason—
able man, There are ne errors or rréegularitios affeeting the falrnoss and
impartiality of the trial ar M“‘* eubstantiel righte of these
accused in proceedings such as these, 83,

p . However, the specification, charging each sccused as a prineipal in
a violation of the lawe of. war, alleges that each,did wrongfully encourage,
aid, abet’ and participate in Ythe killing."™ It thuse appears to be contempla-
ted that differing degrees of guilt ave poesible, meriting different punish-
ments, 4s stated above, the evidence is not convincing that Earolyl and Wey
actod in such manner as to be gullty of "participasise 1" the execution,
It soems more clearly establighed that they acquicrc.¢ [ the atroeity and
oncouraged others by their knowingly refraining frum  z¢ica, It 1s believed
that ‘such differing degrees of conmection with the c~ir : .uld be congidersd
in connection with the approval of sentences,

10, CLEMENOY

Pleas for clemency bon behalf  of accused Fey nnd Karolyl have been
submitted by thelr respective wives and aleo by dofense counsel, and a vet-
ition for Karelyl has been présented by loeal .ouneed subsequent to tho
nonviction, Theee pleas are gonerally without merit, The wives conten” that
“heir husbands had no part in the event and gl that merey be shown, I'.¢ Yo-
;al counsel tries to deny the evidence,

4 plea for clemency for all of the aceused bas boen submitted
by the ecivilian eounsel for Bakos., That portion of the plea relating to
Woy and Karolyl will not, in view of the recommendation to ho made, be die-
sussed, The plea is made for mitigation of tho sentences of the two enlisted
wen, Eros and Lengyel. It ie believed that the relative vositions of these
mon a¢ subordinates, obeying orders, was coneidered by the commission and
theso mon have slready had the full advantage which can possibly acerue to them
from this subordinate vosition, It is recommended that thie plea be denied,
Plea for clemeney for Ceihas has been submitted on the ground that he knowe no
more than he told at the trial, His entire story and defence .whe fully pre~
sentod to the conmiselon and wag rejeeted, It ies respeetfully submitted that
this plea has no merit, The plea for Makos ig based upon the hardehip hie
cxecution would work on his wifo, This is believed to resuire no gomment, He
8leo asks for further investigatfon of the part in this exesution Blaved by










