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U.5. v, _Fritz THALER and Walter Bockhorni

Lecuseds _Fritz THALER

REVIET OF THE WAR CRIYES BRANCH JUDGE ADVOCLTE DIVISTON
HEADQUARTERS EUROPELN COWIND, APO 403, U.S. LRMY

TO: THE 7LR CRIVES MODIFICLTION BOLRD, RUROPELN COMVAND, LFO 403, U.S. ARMY
1. THE RECORD OF TRIAL BY L MILITARY COVMISSION, LEGLLLY
CONSTITUTED FOR TRIAL OF WLR CRIVES CASES, cf the follewing nemed accusecd,
terathor with all petitions and supporting Acguments, filed by and in behalf
of seid smceused subsequent to the trial, having baen examined snd reviewed by
me as to whather cr not sny modifiesticn of the sentence of said socused aa
heratcfors approved should be mede, T submit horowith my review summary, as
apecially suthorized in War Crimes ceses.
2, SYNOPSIS OF THE RECORD

8, Porscnel Datas

; PP ,_Ozecusglovakion , Male  Tried at Salzburg,
(Tast Neme) (First Neme iﬂationali_ty} Sex) :

fugtria  on 16-24 July 194 7_ Date of original confinement under charges:

12 May 1945  Present Ages 40 Merried (Yes or No)_Diverced  Children:_ MNone
Other dependents:_ None  Employment record:  Engineer Education:_4 yeors
_Collepe  Religion:_Believes in God  Prior Convictionss__No regord

Reputaticn in heme commnity:_ Not knowm = Military Record: 58 2nd Lieutenant

Nazi Party rocords__Not indicated Health: Fair
b, Sentencei

Sentence adjudged by court 3 24 July 1947 imprisonment for 25
yeurs

Rooommendation of WCB September 1947, reccmmended re-

fustris : Auction to 13 years impriscnment,
NOTE; This revicwes is not in the

% file but referred to in Defunase

Patition,

Reocmmendation of SJA US Sertember 1947, 23 years impriason-

Fcrees in Austrie s ment effective 24 July 1947

Lotion of Review Authority : Net indicated in file

Rocommendaticn of subsequent
MCR Board and Appreisels § Nene

Fresont reccmmendation + Remission of unexecuted portion
of sentencs
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3: EVIDENGE 9y authorlly of JAG lu
td 4 Aog 1950,
B, Qo Ca al o %
(1) The accused was charged with perticipasting in the killing e

of a member of the U,S, Army at or near Muerzsteg, Austria on 23 fugust 1944,
unier Charge I, snd with participatine in the killing of a member of the U.S.
Army et or nesr Frein a,d. Muerz, Lustria, on 23 Lugust 1944, under Charge II,

(2) The accused, Fritz THALER, was a 2nd Lisutensnt in the 88
and in temporary command of an S8 unit stationed st Frein, iLustria, This 88
unit was envaged in technical resesrch at a former paper factorywiwhich was
being converted into en experimentsl laboratory in August 1944 end wes still
in the proeess of eonstructicn. Bockhcrni, the cther accused in the case was
@ lst Sergesnt of the S8 unit. However, since Bockhorni waes excnersted at
the ecnelusion of the trial, references to this man cther 4anin elarificaticn
of the cese sgainst THALER will be omitted in this review.

b.

(1) Prosecution witness Anton Wacheuer (R 6), testified ha was
a forester living in Frein on the Muerz and knew the sccused. He recalled
seeing an Americen flyer in the apring of 1944 "April cr Mey"; that he had
delivered sevaersl American flyers to Frein, end receslled seeing one Maria
Reichart present when he tock over a geptured Lmeriocan flyer from a forester
and ancther men and delivered the priscner to the Gastheus Fasching in Frein.
That he telephcned the zendarmeric end was inatructed to turn the flyer cver
to the 55 unit in Frein, which he 2id, to "Oberscharfushrer Irmer". That the
35 perscnnel were to teke the prisomer to Mierzsteg (R 7). Thet on that
night at abcut 10:00 or 10:30 he heard a shot neer his heme and tock his
flashlight and walked tc the former paper factory where he saw the agoused
end Irmer standing by the body of the Lmericen flyer who had been shot; that
the sccused and Irmer said the flyer hed VWeen confined at the fectory end had
attemptod 0 escepe when they opened the dror; that "they shot him to death',
Witness steted the flyer was later buried in the Frein cemetery (R 8).

(2) Prosecuticn witness Johenn Gemsjeezer (R 10), testified he
wes a forest worker living in Frein. That on e day in Auzust 1944 he and
forester Wechausr went to the top of & mountain where one Johann Schwelger
told them a flyer had come 4down, and that he end Schweiger found the flyer,
That when Wachauer errived he sesrched the flyer and tock away & mep, That
Wachauer then sent the witness and Schweiger to bring sdditicnal help for
the flyer who hed had a sling made for his hand by Miss Reichert (R 10-12),

(3) Prosecution witness Hubert Wolfseruber (R 12), testified
he wes o forester in Frein in August 1944. That durine that month he drove
to Tasehl with forester Kisislwesky to teke en Americsn flyer to the gender-
merlie in Muerzstes but thet SS men Boekhorni and Irmer tock the flyar awaye
That he saw the flyer desd nesr the cemetery the next dey and that ho re=-
coived orders from the Buergecmelster to mske necessary burial arrengements
in the cemetery at Freim, and that the desth certificate was to the affect
the flyer, whose name wes Callshen, wes killed while tryinz to escape. That
the burial site was picked by the S8 (R 13-16).

(4) Proseeution witness Peter Feschine (R 18), testifiod he
wes the innkeeper of the Aumann Inn ot Frein in Ausmot 1944, and that some
of the 88 perscnnel staysd at the inn while others worked at the paper
factory meking testa. He identified the sceused by name and =tated that

THLIER was then an Untersturmfushrer (2nd Lieutenant), e witness si
thet on the Lugust day in question he saw a naEtura-'l Amarican r sitting
L]
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in a Volkawa-en ﬂiw_ end THALER, That Backhorni and THALER
drove off in the car in the direction of Hﬁ,gﬂ;}}_gg_mgg_,z 9 kilcmetors
sway at about 8:00 P.M.  That the rcad pessed through s seotdon called Totes: -~ .n
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on one side of which arcse a steep stone well, and on the cther side the
Maorz River ren sbout 4 meters below the surface of the road, which was
guarded by 8 wooden fence due tc the gharp drope That upon passing through
the Totes Taib seotion the next day he sew a prol of blocd about 40 eenti-
moters in diesmeter in the approximste centar of the rced (R 18-20). The
witness identifiecd a pieture cf the Totes Weib area an'! merked thereon the
locetion where the blood ley (R 21).

i The witness on cross~sxaminstion steted thet in lugust 1944
the 88 headquerters wes locsted in his hotels He eould not remember the
Aifforence between an Oberscharfuchrer and sn Unterscharfuchrer; but: reiterated
that the cer belonginz to the 88 personnel wes & Volkswesen end bdlieved 1t
wag &8 four-gested vehlels. The witness was ssked if he hed ever been in the
military serviee end replied in the negative (R 21~24). On further cross-
examination tho witness admitted that he had been a member of the Wehrmacht
for 3 days but was relessed becasuse of a “heavy stomsch and ducdensl cpera-
tion" (R 26).

(5) Presecuticn witness, Maris Shridl, (R 41) testified that
sho hed been living in Frein in Aucust 1944 en? saw en Lmerican flyer at
the Hetel fumann with Bockhcrni, the sccused, and Irmer; that the flyer re-
meined in the inn approximetely one-half hour. That she saw him lsave the
hotel in a car with the sccused, Bockhorni, and Irmer. That she saw the cer
drive off but wes not sure whether the three named S8 men were along; that
the sutomobile hesded in the directicn of uerzsteg end thet the time was in
the avenins before dark. That approximately twc hours later on shae saw
THLIER end Bockhrrnl return and thet THALER was hoard to remerk, "Now wa
have the dead cne cutside". That the Tlyer had ettempted tc ascapa neer
"aorzsteg (R 41-43).

On eross-gxamineticn, the witness e’mitted that she did
nct see Boekhorni, the accused or Irmer drive away in the cer, but only saw
the cer lsave; thet it wes a small three seated car.

(6) Prosecution witness, Maria Grafeneder, (R 48) identified
Progeoution Exhibit I, a pileture of the Totes Welb secticn, and stated that
in fueust 1944, she wes riding throush this eres on her way to Froin at
sbout & quarter tc eizht (PM) and that it wes still light when she sew an
sutomebile atending still, Thet thore wore twe SS men stending next to the
enzine whom she identified es Bockhorni, with some hesitancy, anil the accused
(R 48-49) . Thet there was a third msn, an American, sittingz in beck of the
gar which wag & fdcuble seater with the top Aowm. That she steyed there for
approximetely five minutes, Thet the Lmericen 'stepped slowly doym in back
an? welked several paces in the directicn of Frain. He locked at the walls
anl turned & 1ittle to the side then the shot reng". Thet the flyar collapsed.
That the S8 men "They put him on the side snd continued working at tho engine."
That tho flyer was in the middle of tho rcoad when he was shet an? that there
wes a seocnd shot approximately ten minutes lster after the flyer hal baan

the flyer's body end "m his clathinzr “{}1_51},., Thet ahe rcﬁa on to Frain efter
the accused told her 't.n "‘bﬁka r:fff" TH 52) .

On cross-exsmination the witness stated thet the flyer wes
gtill elive after the first shot and was moved wyer to the well by the 88 men,
but that he Aid not moan* seraam or meke eny nolse. She further stetel thHet
she saw the esr Arive awsy ten of fiftesnm minuteés leter, after it hal been
repaire’, (R 56). Thet the flyar when he firat welked eway from the car
walked slewly and hed coverad a Alstence of "four, five, or six meters" (R 57).
That his hands were tied behind his beck. That after the cer drove ewey, she -
rode Rer Bleyels on IAte F¥ein, takine epproximetely one-querter of an hour,
Thet she talked to no one of the ineident except a Mrs. Nickel. The witnoas
admittod that she stayed sn mdditional ten minutes st the scenc in disremerd
of the direet order of the sccused, snd that hs told har to k_ﬁ mt tvd.ng( ':(DR 60"
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Thet the 58 man who fired the shot wes on the ground under
the car snd spreng up before shooting at the flyer, and thet at the time the
flyer wes shet, he (the flyer) locked beek (R 63-64). That when the Lmericen
weg placed bsck in the ear "His head mes haneine a8 little bit from the gesat
into the car, and his feot wers henginz cut of the ear". Thet the seecond
ghot "mirght heve bheen on his hend cr hls bresst side". Thet she wes stending
quite cloge st the sile of the easr (onc-half meter) an? after the shot was
fira? "é ;mnt arein tc the car end locked", but thet she sew no bhlocd on the
car R 5 L]

(7) Prosecution witness, Dr. Josef “einsmerl, (R 70) steted that
he was 8 Acctor in Muerzsteg in fugust 1944 and thet he had exemined the body
of & dead LAmerican flyer (Lt. Prett) there. That he wes notified in the even-
ing after derk to come Aown and exemine the body but Aid nct do so untll the
next Aay Aue to 8 lasck of litht., Thet when he Aid examine the body "There
weg 8 ghot in the rizht arm, cne shot in the beck of ths head, snl cne ghot
in the vieinlty of the heart." That either the hesd shot or the heert shot
eould have ceuserd death eand that, in his opinicn, the first shot wes the
"gshot into the back of the head" (R 71). The doctor estimeted that the shot
in the hesd hed been fired from a "larger distence" snl the shot in the heert
from a "amaller distsnee" slthouch he sdmitted that he could not "pemember
exsctly" (R 72).

On cross-exemination the witness admitted that he Aid not
examine the body "whera the shot came out, I only examined the body where
the shot ceme in and I stated that the shot ceme in straight", Thet he
mizht have heen forced to alter his opinion hed he oxamined ferther (R 74).

(8) Prosecution witness, Dr. Josef Kroepfl, (R 74) testified
that he was & minister in Mierzsteg during August 1944, end had performed
the burial ceremony for twe American flyers. That he was told by the under-
toker thet the flyers hed been shot while attempting to esecepe, and mede
entry to that effect in the Record of Graves for the cemetery st Mierazsteg
with respect tc Lt. FPratt. Dr. Kroapfl testified that the majority of the
pecple in the town felt the flyers were shot legitimately but thet certain
elements eondemned the set (R 75=77) .

(9) Progecution witness, Lntonis Teyrer, (R 78) tostified that
she lived in Frein durinz lupust 1944 end was the dauchter of the church
sexton., That Szt. Bockhornl telkez with her father and objectel to the fact
that the grave of the Americen flyer, Callahan, wes in thet portion of the
cemetery resorved for criminels an? suicides (R 78-83).

(10) Prosecution witness, lst Lt. Herris Goldstone, (R 82)
7763 Tar Crimes Investigating Team, identified Frosecution Exhibit 4, a
plioture of Lt. Prett's erave in Muerzsteg, Frosecution Exhibit 5, & pleture
of the zreve of Sgt. Callahan in Frein, and Prosecution Exhibit 6, e state-
ment of & Lt, MeClellsn, & U.S., mediesl officer no longer in Furcpe, who, in
the presence of the witness, had performed an autopsy on the bodiea of Lt.
Pratt end Sgt. Cellshan. 411 three Exhibits were admitted in evidence by the
gourt,

Progecution Exhibit 6, & medicel report of Lt. MeClellan's
autcpsy, was to the effect thet the exemineticn of Sgt. Callshan'as hody
diselosed that a bullet of approximately 32 celibre had entered hls skull
in the "left cocipital bone" mnd emerged from the right templs. Thet the
first and seocnd secticn of the "sternum” had been sepersted and indiecsted
pogsible brutal treatment, Lt, "eClellen's findinge with respect to Lt.
Prett wore to the effect that the skull indicsted a bullet had entered the
"loft temporal bone" of the skull and emerged thrrush the "Left peritol bone".
No ealibre indiceted. Another huldet pessed through the "rizht axilla" (erm)
¢n a horizontel plsne, A4 third buldet wound wes found in the left chest
"horizontal throush to the pastericr fourth interccstel spece" just left of

the sternum, ranze unknowm (3 82-84). AP .
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(1) Defense witnass Tesyl Sysek (R 90) testified that in Ausust
1944 he was in Frein meking forest mosgurerents. That he had a conversaticn
with cne of the fliers (Callshan) and teld him thet he would agsist him in a
mlan to esespe saying, "I intended tc sond him from the workers' camps located

An the woods of Styria to Marburg, Yusoslavia,--=thst is where the Fartisane

advaneed". That he criented the flyer on his whereabouts but thet the flyer
wag then picked up by the SS unit which was staticned in Frein, at sbout 10830
cr 11100 that nizht (R 91-93)

(2) Prosecution witness, Meria Grefeneder, was called as a
witness for the defense (R 96) end rerudiated her provicus stetement in which
sho ha? identified Set. Bockhorni as the other man with the sccused et the
time of the killing of Lt, Prett in the Totes Teib section (R 96=100) .
Reviewer's notet Neerly all of Marie Grefeneder's defense testimeny wes ccn=
cerning the co-sccused in this cese who was excnerated by the court.

(3) Defense witness, Tlsdimir Kisilewski, (R 100) testified
that he lived in Frein end wes the Forest Megter for the Austrien State Forest.
That on the day the Americen plene wes shot dcwn in the vieinity of Frein, he
en” his wife were Ariving their cer throuth the Totes Telb section toward
Frein. That the rosd at thet point wes very narrcw and his cer wes pushed to
the side by en 85 car ccming from the cpposite direction towards Muerzstez which
wes coeupled by two 88 men, the asooused end Irmer. That the 58 cer stopped -
and the twe S8 men helped him got his car on the roed again. Kisilewskl
stated that he did not see Meria Grefeneder on the rcad when he continued from
the spot where the collisicn oeccured to Frein (R 100-101) ¢ That upcn arriving
et home, Forester Wolfsgruber ceme and told him the SS wented him to go %o
Tagechl to pieck up an American flyer who had been ceptured there since the 88
car wes cut of order., That they found upcn reporting to the S8 that the 85
car had beon repeired and both cers drove to Taschl, Thet he weited with the
cars while the rest of the cceupants of both went to the house where the
Lmericen flyer was and brought him beck to the car. That he did not sea the
flyer due to the darkness ani the flyer was brought back o Froin in the 8S
ger by S5 perscnnel (R 101-102) .

“itnass on cross-gxemination menticned seeinz a dead

Amoricen flyer (Lt. Frett) in the SS cer in the Totes Telb section when his
car wes struck by the 8§ car, 4 member of the gcurt later askeds "That time
of Adey wee it thet you sew this coad American in the 58 car?" His answoer: L5
wes driving withcut 1izhts, but I am quite surg 1t was rather dark, I helleve
it was abcut 8:00, but I em not sure.” (R 104). On later direct cxaminstion
by the defense, the witness stated thet the 88 men in reply to his query,
::"-'.'hat ?appanad te the flyer" replied, "He was ghot while tryins to escape."

R 108).

(4) Prosecuticn witness, Hubert Tolfsaruber, (R 109) was called
as & defense witness t~ the gtand and testified thet he sccompanied Forest
Mester Kisilewski to Teschl to brine the Amerieen flyer who had been captured
there back to Frein. That he rode in the cer #ith Forest Master Kisilewski,
Ho ecnfirmed tha previcus witness' testimony o the effect that tha prisconer
rede beck to Taschl in the SS car (R 111) end alsc that Kisilewskl remained
in his cer while the SS men, accompanied by the witness, went to the house in
Taschl fcr the flyer,

(5) Defonse witness, Melter Bockhorni (R 117) co-accused in
this cesa, stated that in huzust 1944 he wes staticned in Frein with the
Technical Motor Seheol as lst Sgh. of the unit. That he functioned as inter-
-poter end interrczeted the imerican flyer Lt. Prett, at the imn ¥ama o
4 unit wes billetted in Frein (R 119), Thet when Lt. Pratt was teken awey in
the S8 cer by the sccused and Irmer, the priscner was instructed thet he wes
being token to Muerzstoeg, where he would be deliversd to the zendarmerie.

i ’ e e s knlee 10497 +n tha inn where he met




them at the door and wes instructed by the eceused to meke cut a report
reletive to the attempted escape end shocting of the flier (R 120), That
tho next eveninz he went %o Tsschl in the car of Kisilewski with Wolfszruber.
That Kisilewskl remalned in the cer &t Taschl end that ha (the witncss) with
the sccused ani Irmer went to the house where the second American ( Szt
Callshen) was beinz held at about 10:00 thet nicht. That the flior wes
driven off in the 8S cer by the sccused and Irmer after beinz told thet he
would be teken to Muerzstez (R 121), That upon returning to Frein in
Kisilewskl's car he (the witness) went to his querters. That the coffin for
?gt. Callshan's bedy wes bullt by their workers on the crder of the seeused
R 124),

On erose-examination by the prosecuticn, the witness stated
that vhen he firat ssw the Americen, Lt. Fratt, the flyen whose bedy hed heen
hit cr bruised, requested suthcrity to give himself an injecticn which was
aranted (R 1255. Thet when Pratt was driven awey by the sccused and Irmer,
he (the witness) stood next to the cer and steted to the flyer that in
'merasteg & doctor would trest his injuries. That when he sew the priscner
hls hands wore not tied (R 126~127), "ith reference to the American Sot.
Callahan, Bockherni steted thet the flyer wes & Cetholic as indicsted by his
papers and that he mede & report of the flyer's desth (R 127). That both
flyers were shot while tryins to escape., That there was & discussicn betwsen
Fesching end the sccused who wented Callahsn's body buried in the first row
of the eemetsry which was reserved for residents of the town, but thet this wag
prevented by Fesching (R 128),

(2) The sccused, Fritz THALER, stated that he was en engineer
by prefessicn end had lived end worked in meny forei'm countries. Thst he
entored the military service in September 1939, first in the Tehrmacht, and
wag inducted in the Waffen 55 in July 1940. T ._st he hadl gerved at the waatern,
southsastorn an? esstern fronts from July 1940 until April 1943 end was ecn-
tinutusly with & combat unit until being "buried slive" by a Russien bomb
which ha? resulted in damege to hls hesring end equilibrium. Thet in Auzust
1944, he wes stationed with & techniesl motor unit of the "affen SS in Frein
as en 35 Untersturmfushrer (Seccnd Licutensnt). That durine the month of
dugust, he functioned ss the commanding officer of the Frein detachment in the
absence of the regulsr commandine officer.

itness testified thet sn Lmerican bemher wes shot down in
the vielnity of Frein on or ebout 23 Lurust 1944 end thet six (6) sirmen from
thet plane wore tekaen priscner and delivered into the custody of his unit en
23 end 24 hurust. That he delivered these men to the zendarmeris post in
Musrzstez perscnally, but thet two (2) were killed followins tho capturs.
That in the efterncon of August 23, Lisutensnt Pratt, en American flyer, was
broutht 4o the fumenn Inn at Frein whors he wes quostioned and then teken to
Yusrzates by "Irmor and myself" (R 145) between 6:00 and 7:00 P.M. Thaet while
driving in the direction of Muerszstez from Freln, the S8 automobile, a amall
Flet, develcped & orack in the rediator which nscessitated a stop for tomporary
repairs in an arce known ss Totes Weib. That Teotes Teib wse a plasce where the
road curvaed sharply for s distence cof approximetely 200 metres snd was bound
¢n cne side by a steep rock wall and cn the other by the Muerzstes River which
flowad sporoximately four (4) metres below the surfecs of the rosd which wes
guarded by & wocden rail fence., That Irmer was on the sround inserting a
wocden, pointed splint into the orack in the radistor and that he (the scoused)
waa kneelins next to Irmer "wetchins him in order to meke sure the radistor
wes well fixed." That the radiator of the Plat wes located in front of the
cer (R 146) . Thet Lt, Frett, who mes sittine in the back of the car, asked to
Aet out and elthoush he spoke no Germen and the accused no Englisgh, the sccused,
by gestures of his hanls, indiceted thet he was to stand next to the car, and
thet the prisomer understood him, That It., Pratt Aid not remein slonz side
the cer, but moved ewsy cne or twe steps st which time the seccused zot up
immedistely end drow his pistol, That the flyer "eontinued running" away fremiﬁ_u;
the csr toward the hannister in the direction of the river; that the Ameriean i
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turned ercund cnly shortly, and then ecntinued running snd thet he, the

' secused, "opened fire et Prett" firing betwsen thres and four shots, That
the Amerinan ccllapsed at the right sile of the road near the bannister and
Aied at cnece, That he (the sccused) with Irmer earriel the body hack to
the ear and placed it in the back of tho car (R 148). That upcn oxeminstion
of the hody, twoe (2) shote were frund; =-"cne in the heed, and ono shet only
tcuching the ~utsile.ss I only heard ebout the third shot to the heart,
Thet the shot in the head was in the hack of it end thet the cther shot wes
8 graezing shot "on the uprer arm, or at the shoulder." That at the time the
priscner ecllapsad he was "mere than five (5) end loss then ton (10) metros"
away from the car. The witnoss steted that Meria Grefensier wes not at Totes
Tolb at the time of the shooting nor Aid he see anybody else. That aftar the
rayeira to the relistor were completed they pushed the car asheard to start it
dus tc 8 hroken sterter, snd Irmer drcve to Muerzstez (R 149). That enrcute
they met tho forest mester whose sutemoblls was forced off the rosd Aue to
their spead. Thet it was necessary to push the nther car hack cn the roed
after which they ccntinued to Mierzsteg end deliversd the body of Lt, Frett
to the zendarmerle post. That he deseribed the ineldent to the commender
of the pust sn? stated he would submit a report to hiszher hsedguarters. That
he elso srcke to Dr. Wingerl about an sutopsy of the body end was teld dus to
the Aarknoss the sutopsy would be performed the following day. After this,
the sccused, in ecmpeny with Irmer, returncd to Frein reaching thore at
aprroximetoly 8:00 P.i, (R 1‘5&'}-1525. Titness stoted thet upon his return from
Muerzates he was informed by Bockhorni (the First S/Sct of the 5S unit) that
encthar flyer wes "somewhere outside" and thet essistence had been requested
in picking him up. That he (the sccused) and Irmer in the $8 car, followed
by the car of the forest mester, proceeded tc the town of Tagehl, picked up
the flyer en? returned to Frein after interrogaticn of the flyer. That he
an! Irmer stepped & short while on the read in Frein "and delibersted where
to bring the flyer, because it was slready toc late to bring him to Muerzsteg"
(R 153=154) . That it was decided due to the lateness of the hour to take the
flyer to "an unused paper factory" two (2) kilometers from Frein which was
used es "an emermency factory for the technical acheol, the motcr schoul";
that the fectory was still in the process of re-conversion (R 154). At the
entrance of the fectory was a guard "who saluted" es they errived, That
upen stcpping, he (the accused) and the prisoner got cut of the cer and
Irmer dArcove to @ smell area in back of the factory toc park the car (R 155).
That he weited until Irmer returned end then the three of them went to the
rear ontrance of the fectory which wes still cpen and under conetruction,
blocked by ™two (2) wooden sticks." Thet the sccused then ordered Irmer to
got the pusrd snd when Irmer did not return immedistely, he (the sccused)
took the priscner into the factory in tho "sreet machine hall", "Thare I
wented to stert the turbine in order to pet the generatir sterted in order
to get lizht in the factory.! Thet "There wes & small room snd thon there
was an cpeninz without eny doors lealding to the machine hall" snd "From the
entranee the rocm micht heve heen shout ten (10) meters lenz snd then there
wes about six (6) metres szain te the turbine." Thaet the Americen flyer
Callahen weg olcge to tha left sife of the acoused (R 156), The mccused
stated "I had my flash-lizht in the left hand, end had my pistol in my right
hand., L 1little in front of the turbine, Callshan put & leg in front of me sc
I almogt fell an’ besidea thet I was sliding in scme water on the floor."
That he foll to one knee and the flysr "jumped awsy at thet vory mement from
me", to the left fremt, That there were openincs on the wall on the loft side
ecvered only by wocden sticks. The accused stated that "I aimed at Callahan
and opened fire, sn! the shot of Irmer happened hefore." That I (the accused)
hed not notieced thet Irmer hed ecms heek., That I (the accused) fired betwoen
three en?! four shota, Thet Sercesnt Callshen hail bsen struck by twe shots
and that Irmer fired one shot with his carbine. The asccused stated thet upon
falling after beinz tripped by the flyer the flash-licht fell cut of hias hand
and "the beam of the flash~li~ht went against the ceiling instead of strai-ht
ahead, and Callshan could nct be seen exactly cn accrunt of the bad lizht,n
That Callahan's body fell approximstely four to five meters from where the
accused stocd and he was quite dead (R 157). The witness stated that after
five tc ten minutes, Forester Tacheuer cemo and wes told what happeneds. That
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stated that ho and Irmer then returned to Frein to their querters (R 158).

It was testified that upon their return te Freln, the sccused directed Irmer
to take the nocesssry steps towerd burial of the flyer in the cemetery and
that he hal the grave dug by his non-ccms end ordered the coffin upon refusal
of the oivilians to furnish one, That there was scme Aifficulty in heaving the
flyﬂr ?uriad in tha loeal eematery until they found that he wes a Catholic
R-159) .«

hooused stated thet on 24 Mey 1944, sleven (11) American
flyers were delivered to the Tshrmecht,

Reviewerls Note: The perscnal dlsry of the sccused wes in-
troduced in evidence as Defense Exhibit C. Certein porticns are quoted here-
withs

"Tednesday, 23 furust: Alr fishts sbove Frein,
Chaging parachutists &snd Amerleans.

Lt. Philip ™. Pratt
Sot. Michael Callahan (& 81gn mesning death)

Pratt has 24 flichts intc the Reich, Attempts
to eseepe, On my way until 11:00;

Thursday, 24 August: Grave for Callahen, In the
forencen ancther lst Lte 1s brousht in and in the
afternoon I fetch & S/Sgt. from the Wildalpe. Vhen
returning I find Bricadefuchrer (Brig. Gen,) and
Heuptsturmfushrer (Capt.) Meiler. General raeprimends
to everyhody, Tha Brig. Gen. 1s slightly perplexed
gbout my report ebout the Americens which I made to
the Staff Company. von Gimbern." (R 164)

On cross=examinaticn by the prosecuticn the questiin wes
asked, "You told the eourt thet you shot this men (referrins to Lt Prett)
beesuse you believed he was tryinz to escape?" The sccused replied, "I did
not boliove he ettempted tc escepe, I saw he ettempted tc escaps." That the
only possibility for escape wea to jump into the river which wes rather deep
an? very narrcw with a swift current st thet point (% 165). Thet from where

their vehiocle was parked the next curve trward Muerzstez wss between ten and
fifteen meters snd thet from the car toward Frein the next curve wes bhetwsen
ten sn? twenty metera (R 166).

The secused stated thet both American flyers (Pratt end
Gallehan) were tcld by Sergeant Bockhornl they weould be shot if they mede
eny attempt to escepe end that he (tha sccused) and Irmer loaded their erms
in front of the wriscners (R 167). Thet at the time Serzeant Callshan wes
shot hoth he and Irmer were certsin that it wes Irmer's shot thet had killed
the priscnere However, he was no lonzer certain thet it was the shob of
Trmer end tock full responsibility upon himself (R 170).

. On pre=direct exsminaticn by the defense the sccused steted
they reeoived instructicns from the seneral that in event Americsn parachutists
dropred they were to be collected end delivered to the rendarmerie in Muerzateg
(R 172)» It was testified thst when Callshan was shot he was hit by two (2)
bullets, ~ne in the head and one pessed throuch his body from the back exiting
gt the chest; thet the flyer fell forwerd cn his face; that the whereabouta of
Irmer were unknown by the accused (R 178).

(7) Prosecution witness, lst Lt. Harris Goldstons, (R 179) was
ealled as & defense witness and identifisd Defense Exhibit D, the reccrds of



evidenee, The exhibit sawe identifyiny information with regerd to Lt.
Fratt snd wez to the effect that he was shot by Irmer while ettempting to
egeepe in Neuwald and that his body had been burled at Muerzstep on 24
Lusust 1944,

(8) Presecution witness, Peter Fasching, (R 182) was called
as & Adefeonge withess end atated thet he eculd nct remember whether the hands
of the Lmeriesn flyer (Lt. Pratt) were tied when he wes pleced in the
Volkawasen at the Fasching Inn prior to deperting for Maerzsteg.

(9) Defense witness, Marcarete Koitz, (R 182) testified that
ghe was an interpreter end sccompenied the defense counsel to a zaat haus
where the rrevicus witness, Peter Fasching, wes interro@sted, and that
f‘aschiart had stated at that time that "The hands of the flyer wers not tied'.

R 183).

(10} Prosecuticn witness, Dr. Josef Weinzorl, was called as
a defunse witness and testifled that he 4did nct perform an sutopsy but was
a medical officer in the first war and sew meny necple killed by shota.
That he had nct had any treining in ballistics and was familiar with an
lustrian law which required that in conducting en sutopsy the doctor, If he
found an entranee hole, must find the exit hole or the bullet in the body
bein~ examined, That he did not ecomply with that lsw inesmich as he was conly
performing an examinetion of the bedy and not an eutopsy. He relterated his
provicus testimcny that thore was a depressicn around one of the wounds in
the bedy and that he assumed the shot had been fired from a distanes of one-
half meter to one meter, That the woun? was smooth st the bullet entrance
ancd showed Indlcatleon of the edres beins pressed and wes of a slizhtly
bluish eclor. Thet, in his opinion, a bedy would retein such a depression
until rizor mertis "ia solved and deterdoration sterts." Reviewer's nctes
The preceding testimony wes in regard to the exsmination cf the bedy of
Lt Fratt (R 183-185),

(11) Presecution witness Captein drthur Mernit, medical officer
cf the 57th Pield Hospitel, testified that he hed performed several autopsles.
Progscution Exhibit 6 weg brousht to the attenticn of the witness snd the
defonse endesvored to rebut previous medicel testimcny to the effect thet
the body wound in the body of Lt. Pratt indicated the btullst as having entered
from the front rather than throuth the becke Captain Mernlt alsc testified
quite et lensth on the hesd wound as deseribed 1n the medical report. It
appears to this reviewer thet the dootor wes inclined to accept Frosecutdon
Exhibit 6 in its entirety enl hesitated to meke any poegitive statements of
& contradietery nature in gpite of the efforts of the defense. One question
by the defense snd the raply thereto substentlates this statemont,

Q: "Is it not pogsible, Doctor, that a body which has
lain in the esrth for & periocd of tmenty-three
meriths would be 8o decomposed thet no changes from
behind eculd be detectad?™

L: "I gan only base my statements on the report,m"
(R 192)

(12) Defense witness, Heles Gertrude Wilke, (R 192) stated
that in Luzust 1944 she was enmagad to the sccused, THALER, and that upon
cne of her wisits to Frein to see the mocused, he had described the shocting
of Lt, Pratt when he endeavored to escape and that he had arrenzed "a dipnified
burisl for the flyer and hed teken cere of a beautiful deecretion of the
greva." Thet the ocar belongine to the SS was a small Fiat end thet the starter
did not work (R 194).

(13) Presecution witness, Tlademir Kisilewski (R 197) wes
called back by the ecurt and examined further, No new evidence wes elicited
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except a statement by the ﬂitnasa;faply to a question about the testimony
of Morie Grefeneder "At thet time, she wes & very joung girl, and she keeps
saying that the man she saw at the Totes Weib was more blond" (R 199).

(14) Prosecution witness, Peter Fasching, was called back by
the court (R 200) end questioned further. No definite informetion was ob=-
teined; however, the witness reiterated that the car used by the S8 was &
volkswagen although he admitted that the radiator in a Volkswagen is in the
back. In rarly to a question by the defense as to where the radistor was,
he stated, "I do not remember; I had to guffer too much during that time."
Defense counsel retorted: "I can imagina" (R 203). This witness changed
his testimony several times and his credibility is very questioneble.

d. Post=tris views and Petitl :

(1) Karl Irmer, former SS Sergeant who was with the sccused
when the Americen flyers Lt. Pratt and Sgt. Callshan were ghot, wes tried
by the Peoples Gourt of Vienna on 25 April 1950, and found not guilty.
However, in & signed statement, deted 3 May 1950, Irmor described the eir-
cumstences surrounding each shooting in gubstentially the seme manner &as
tostified to by the eccused THALER, end pleced stross upon the fact that
both prisoners were warned that any ettempt to escape would ceuse them to
be shot.

(2) An undeted petition for review wos submitted by the trial
defense ettorneys of the eccused, in which it was alleged that the court in
awerding @ sentence of twenty-five (25) yeers imprisonment did not in actualily
find the sccused guilty of murder, but rather of menslaughter. Reference
was mede to a previous Review mede by the Judge Advoecate, U.S. Forces in
fustrie, in which two yoars! credit for pre-trial imprisonment was granted
the seccused thersby reducing the sentence to twenty-thres (23) years im-
prisonment., (Reviewer's Note: The Review referred to is not contained in
the file; however, & certified truc copy of & memorandum by the Staff Judge
Advocete U.S, Forces in Austris, is eppended to the potition, and makes a
distinction between the erimes of murder, mansleughter, and "that of killing
an unarmod prisoner, in violation of the laws and Usages of Wer"). Petitioners
allege a fallaey in the ressoning of the Staff Judge Advocste and base their
allogation on their interpretation of Wer Crimes Mamorandum No. 3, dwelllng
quite at length on the nyhils attempting to escepe" angle of tho casa, plue
the fact with regard to Charge II that the aecused's own testimony, although
self-serving, cannot be disbolieved in the absance of other evidencs to the
eonbrery.

An Artiele written by the sccused and published by the
Christian Science Monitor, entitled "Advocetes of Democraoy" wes also attached
to ths petition as en indication that THALFR could become & useful membor

of society.

(3) Personal dats roport on the accused as of 12 April 1951,
signed by Cclonel W.R. Graham, Prison Director, states that since his initial
{mprisonment in Mey 1945, there has been no rocord of violations or forfelture
of good conduct time; thet the accused would make & good citizen if released;
thet his conduct has been exccllent.

(4) See elso letter and affidavit from 'ir, Dewsn dated 7 May
1951 am mentioned in paregraph IV end marked ag petitions 4 snd 5 respectively.

4e CLEMENCY

a, Civilisn Be :

Tha record indiestes that the accused is & well=sducetad man and
a graduete engineer; and hes traveled widely in foreign countries. There is
no indication of Nagi momborship end he spperofltly wes highly thought of by



' his defense counsel as is indiceted by the content of & petition for elemency
gubmitted by his counsel. It might also be added thet the sccused sinee be=-
ginning his sentonce has taught himself the English languege and is apparently
doing all in his power to rechabilitate himself.

b. Sentences

This reviewer is struck by the fact that the acoused epparently
zave a straight-forwerd account of his participeticn in the killings of which
he 1s charged, not only in his pre-trial stetement, but undsr ceth during the
actusl trial. He did not evade or sttempt to shift responsibility for the
acts on hls subordinate, Sergeant Irmer. Inssmuch as Irmer was not available
during the trisl to either strenmgthen or wesken the story of the accused, there
was but ono witness, Maria Grafeneder, who gave testimony the natere of which
might be ecnsidered dermeging. Miss Grafeneder's testimony wes proven by the
defense counsel to be somewhat unrelisble during the trisl., If Misg Grafone-
dor's testimony is doubted then thore remein no other eye-witnesses as to
what sctually tock place at either shooting, and it appears thet it is only
upon the admission of the accused that he himself shot the vietims thet the
cosa hongs,

It wag the theory of the defense that the decomposition of ILt.
Prett's body before his internment wes such as to make it impogsible to tell
with certainty thet the shot into the heart entered from the front or the
rear, &nd he sdvanced Dr. Weingerl's admission of such & possibility had the
body been more thoroughly examined, That had the sccused fired the third shot
ag Lt. Pratt's body lay upon the ground (the first wes in the head and the
seeond in the arm), it would have been necessary for him to have turned the
body over and to stend directly over it, cr to stand the body asgainst the wall
and then fire directly into it st right sngles. That if, as testified to by
¥aria Grafenedor, the third shot into the hesrt had been fired efter the flyer
hed been placed back in the car (with head henging down off the seat into the
car and logs hanging over the beck of the car), it would have been necessary
for the accused to have climbed up on the car directly over the flyer's body.

It wes brought out in the evidence that four adiitional flyers
who also could have been killed by the sccused, werc delivered sefely by him
to the gendermerie, and that Sgt, Callehan prior to his desth had entered into
8 plen of escape which was frustreted by the arrival of the SS,.

This case 18 not cluttarsd up with & number of compassionately
worded petitions. It was well tried by both prosecution end defense and the
only additional correspondence in favor of the eccused is, as menticnad before,
the poat-triel petition of the defonse sounsel. It is believed thst the
gocused did what any other soldier would have done in attempting to stop the
escepe of his prisoners and did not commit the crimes elloged with any oriminal
Intent whatsoever. He has thus far served his sentence well and honorably as
is indiceted by the perscnal deta report from Wer Criminal Prison No. 1.

(Reviewcr's Note: Ir. J.T. Dawen, an American citizen and an

| attorney who was a T/Sgt. in Intelligence during ths war de-
fended accuseds He 1s presently employed by the Judge Advoeate
Division, EUCOM; &s a reviewer of Courts Martial Cascs and has
exprassed his continuing belief that the accused is not a
eriminal and that his shooting of the American flyers was done
in &an effort to prevent thelr escepe, However & copy of a
letter from Mr, Dewan deted 7 Mey 1941 addressed to Lt. Col.
T.L. Borom, Mer Crimes Branch, Subject: Case of Fritz THALER,
and alsc an affidavit from r, Dewan dated 7 Mey 1951 are mostly
of note and ere attached, )
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5. REGOMMENDATION:

It 1s recommonded that as en ect of clumonoy, the sentencs of twenty=-

five {25) yoars imprisonment of the seid Frits THALER be commuted to the time
gervad.
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