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Frang Strasser, an Austrian
National
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REVIEW 4ND RECOMMENDATIONS
1. TRIAL: The accused was tried ot Dachou, Germany, on 24 August 1945,
before a Military Commission appointod by parngraph 1, Speeial Orders Ho. 229,
Headguerters, Third U.S. army, 19 August 1945.

2, FINDINGS: The offenses involved were: Plegs Findings
CHARGE I: Violation of the Lews end Usages of liar. NG G

Speeification: In that on or about 9 December 1944,

FRANZ STHASSER, Kreisleiter of Kreis Kaplits, en

Austrian Netional, did at or near Kaplitz, Czechoslovakia,

wrongfully and unlawfully kill an Amerdesn pirman, whose

name, rank and soerial number are unknown, by shooting him with

a mochine pistol. NG G
CHARGE, II: Violation of the Lews ond Usages of lnr. HG G
Specificntion: In that on or sbout 9 Decombor 1944,

FHANZ STRASSER, Kreisleiter of Kreis Kaplitae, en

hugtrian Katioral, did at or near Kaplits, Czechoglovelda,

wrongfully and unlawfully shoot an Amerienn cirman, whose
name, rank and serial number are unknown, NG G

3. SENTENCE:

Thy Commisselon by a two-thirds vote of the members prescnt st the time
the wote wme taken sentenced the secused to be hanged by the neck until dead.
Said sentence was approved by the Reviewing Authority om 21 September 1945.

The record of trial has been forwerded to the Commanding General, United States
Forces, Buropean Theater, for final action (Letter, Hoadquarters, United States
Forcea, European Theater, AGO 250.4 JAG=ACO, 25 Auguet 1945, subject: "NMilitary
Cormissiong"). :

b ngx&_gﬁ_xg_aggﬁgﬁn: The accused wos Kreisgleiter of the Nozi Party
for the Koplitz Kreis, with headquarters in Keplitsz, Sudetenland, He is a
truck driver by oecupation., He ie 45 yeare of cpge, is married and has three
children, and at the trisl testified thet a fourth child was expected in

September.



5, RECOMMENDLTION: That the ;ctian of the Commission and of the
Reviewing Authority be confirmed.
6. EVIDENCE:

(a) On the afternoon of 9 December 1944, an Americen bomber made a
forced lending nesr Zahdelesdorg, Czechoslovaokia. Five &mﬂriaun'ﬁirmﬂn wore
epprehended and were iuadad inte & truck for the ostensible purpose of trens=-
porting them to Kaplitz., Accuscd STRASSER preceded the truck in a motor car,
and, in the execution of a prearranged plan, stopped the truck near a mountain
top. The five American airmen worc thercupon killed. shccused STRASSER parti-
cipated in the slayings, and by his owh adirission shot one and perhaps two of
the airmen. It is the contention of STRASSER that he shot in order to prevent
the escape of the airmen.

(b) Furthor detailed evidence will not be set forth here, but the
recapitulation containcd in the review of the Staff Judge advoeate, Third U.S.
Army, dated 7 September 1945, npﬁendad hereto, is adopted in its entirety.

7. JURISDICTION:

(a) The Military Commission which heard this case was properly eon=
stituted and had jurisdiction over the subject metter and of the accuscd. 4
militery commission has jurisdicticn over the inhabitants of an cccupied cnemy

country held by the right of conquest (Par. 7, FM 27-10, Rules of Land Tarfarc;

Coleman v, Tennossec (1878), 97 U.8. 509). Military eommissions are not
rostricted in their jurisdiction by territorial limits. (E;;ﬁ;ﬂ_giﬁjgg_xl_ﬁggg

et al (1865), 8 Rebellion Records, Series II, 674, 678; 56 Harvard Law Review,
1059, 1065). Thus, an offcnsc ageinst the laws of war committed in a country
prior to its ocoupation may properly be tried by o military commission of tho

victorious army upon cecupation. (Meomorandum by the Judge ddvocatc General

(S8PIGW 1943/17671 subject: Jurisdiction to Punigh iar Criminals, 13 Decenber
1943; Dig. Op. JAG, 1912, p 1067; Irial of Henry Nirg (1868), 40th Congress,

2nd Session, House of Ropresentatives, Ex. Doce No. 23; soe alsoc cases clted on

pages 207-216 in Univorsality of Jurisdiction Over linr Crimecs, repfintad fron
33 California Law Roview (June 1945)). Civilian nationals of a belligerent
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power are bound to rocognige lawful cnemy combatants and mccord them the treate-
ment required under customary and oonventionel international law (4rt. 2 of the
Geneva (Prisoners of liar) Convention, 27 July 1929; Art. 23, par. (e) of the
dnnex to the Heguc Convention No. IV of 18 October 1907; Change 1, 15 Kov. 1944,
par. 345.1, FM 27-10, Rules of Land Warfarc.) Both the United Statcs and
Germany were signatory powers to thnluita& conventions. The killing of the
unarmed prisonors of wer in the instont case wes intrinesieslly so barbarous
and inhumene that it can properly be said to violate not only the written law
of nations, but also those implicd concepts ond stendards of decency to which
the nationals of overy belligerent arc bound by the unwritten law of natione,
The offense closcly npproximated eommon law murder, The jurisdiction of the
Commission over the offerse and cver the accused is beyond question,

8. DISCUSSION:

(a) The evidence established conclusively thaot five imerican soldicrs
were killed at the time and place alleged in the specificotions of tho two
Chergess The death of the five hmeriean soldiers was not denied by accused
STRASZER., The specification under Charge I allegee that accused unlawfully
killed an unknown Lmaricﬁn airman. The spoeification under Charge II alleges
that accused unlawfully shot an imerican airnsn, From the ovidence it appears
that STRASEER shot two alrmon and thet the speedfication of Charge I refors,
in point of time, to the second airman whom STRASSER shot and thet the specifi-
cation of Charge II refors to the first airman whom STRASSER shot. Sinee it wa
properly ostablished that all five of the dmerdiesn airmen were killed, it woul.
have been pfafﬂrahle to have alleged in one specification that the accused
STRASSER, acting in coneert with other unapprehended accused, participated in
the unlawful killing of all five dmerican airmen. To support euch a specifics-
tion there wes ample Evidenc; 10 establish that the partinipanfﬂ were octing in
concert in carrying out a previously conceived plan. The fact that accused
STRASSER wae charged only with the killing of one hmeriecan airman and with the
shooting of a sccond hmericen airman was obvicusly not prejudicisl to him,

eince the shooting and death of cach, and the participation of STRASEER therein,



(b) STRABEER bases his defense on the contention that ke shot in
order to prevent the escape of the prisoners. The overwhelming weight of the
evidence refutes this contention, aes an analysis of the facts will indieato,
The ovidence shows that accused STRASSER, togother with NELBOCK and WOLFF
(neither of whom has becn apprehended), left the rendezvous where the priscners
wire being tanpurnriir held, in an automobile, STRASSER's car was followed by
a truek driven by PUSCH, which contained the five airmen. The third vehiele
in the convoy wae the cer containing Captain LINDEMEYER (whom, it was stipulatec
subsequently cormitted sulcide), and which vehicle was driven by REICHL, It is
undisputed that the car containing STRASSER wes stopped near the surmit of a
high elevaticon on the road to Kaplits. hccused STRASEER got out of his car and
started to walk back towards the truck driven by PUSCH (R 8). lhen STRASSER
got close to the truck, shots were fired. Accused STRASSER admittedly shot at
one or tore of the airmen (R 41). The testirony as to some of the events which
occurred immediately befure end at the time of the killings is conflicting,
STRASEER testified that as he walked townrds the truck he heard a call that
sounded like "Halt" and the firing of shots (R 40). According to STRASSER, two
of the airmen, one on each side of the truck, walked swiftly towards him.
STRASSER admitted thet he ghot at the airman who wms con the left side of the
truck, He cuntended thet LOLFF alsc shot., STRASSER was not sure whether ur
not he shot at the second airman, inasmuch as the entire notion lasted only for
o minute (R 41, 42). STRASSER contended that he did not know that the airmen
were unarmed and thot he was not present when they were searched, He sdmitted )
did not eall "Halt! befure commencing to fire (R 45).

(¢) The testimony of PUSCH corrcboratos the contention that some shots
were fired before STRASEER arrived at the truck. However, PUSCH testificd that
en airman was standing to the left of PUSCHE and that BTRASSER called out to
PUSCH “Go away", and then shot this airmen (R 8). incther airmen then came up
to the cab of the truck and wes permitted to enter by PUSCH (R 8). 4ccused
STRASSER threatened FUSCH, stating "Pusch, go away or you will be dead, too"

(7 8), Upon STHASSER's order the airman left the csb, ran towards the back of
the truck, and fell near tho loft rear whell (R ). Captain LINDEMEYER cane up
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at this point and stated that he had no more ammunition (R 9). Thereupon,
accused STRASSER fired one shot at the progtrate airman and thereafter raked
the airman from head to foot with his machine pistol (R 9). These facts
effectively refute STRASSER's cuntention that he shot to prevent the escape

of the priscners. LINDEMEYER and STRASSER then pointed out to each other which
of the victims they had each shot, LINDEMEYER claimed three and STRASSER two.
Some further shots were fired later by either STRASSER or WOLFF into the
prostrate body of the first airman, who haé been shot by STHASSER, and who
apparently was still living (R 9, 10).

(@) Since the essentinl facts as to the death of the five American
airmen are not in dispute, it remains only necessary to discuse the defense
relied upon by the accused, viz, that the shuoting was justifisble because it
wags necessary to prevent the escape of the priscvners. Hesgonable neans, includs
ing shooting, can be used to prevent the cscape of priscners of war (JAG Text
Koe. 7, Law of Land Warfare, p 104), The ovidence is overwhelming that there
was no attempt on the part of the airmen to escape, and that the killing of the
five airmen was due to a preconceived course of action. It will be reealled
that after the airmen had been scarched (ut which time STRASSER was not present)
they were loaded in the truck driven by PUSCH, Kreisleiter STRASSER, together
with MELBOCK and WOLFF, held a conversation with Captaln LINDEMEYER, during the
course of which LINDEMEYER stated the anirmen were to be killed. STRASSER pro=
tosted, seying that the Gauleiter would make a "big fuss", and "the devil only
kmows whet would heppen afterwarés". Captain LINDEMEYER reagsured STRASSER,
statings "I will take cere of it. Let me do it" (& 8).

The eonvay ustensibly started for Kaplitz for the purpuse of deliverirng
the priscners there. BSTRASSER contended that upon reaching the top of the
mountain he stopped his ear in order to ascertain what had happened to the truck
vhich contained the prisonere snd which wus suppused to have been following him,
STHASSER tostificd that becouse the condition of the ruad was so bad, and the

mountains so steep, he believed that the truck may have had difficulty in

negotiating the hill, - However, from the faet that LINDEMEYER, after a discussi
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with STRASSER ond the uthers, told the driver of the truck to stop upon a
proarranged signal, it may reasonably be inferred that the stopping of the
truck was part of the preconceived plan, A4s & matter of fact, PUSCH testified
that STRASSER and NELBOCK signaled to him tu stop the truck (R 8). This con-
tentiorn was, of course, denled by STRASSER. From the fact that there is mo
contention that the truek actually was forced to stop due tu the ruad condition
STRASSER's clalm that he bad stopped his automubile in urdor to walk back to se.
what happened to the truck is highly unreagunable. The normal end expected
course of cunduet would have been fur STRASSER to romain in his wehicle fur o
pericd of time sufficient to enasble the truck to eateh up te him, It appears
that logieally the tcetimony of PUSCH is sound and that the testimony of accuse.
STHASSER is false. The testimony of REICHL was somewhat cunfused, but the
testimony of PUSCH 1s clear and counvincing.

(o) The evidence clearly established that Kreisleiter STRASSER, who
had .Bur.nren:-g commend in the Kreis (R 16), led the cunvoy to the place where the
airmen were t-':.ll be exeeuted, The first airman who was shot by STRASSER was not
m‘b‘bem'_:-ating to escape, but was Instoad immediately adjacent to the left of PUSCH
The second alrman shot by STRASSER was seclkdng refuge in the cab of the truck
on invitation of PUSCH when he was urdered cut, and then shot by STRASSER., The
~ evidence eatab_lisheu that STRASSER fired several shots from his machine pistol
i:lnt.o the prostrate body of this sccond airren (R 8, 9). This testimony absolut
1y ﬁ:fuhaa the cuntentiun of STHASEER that he shut to prevent the escape of the
prisoners. 4fter the shooting, STRASSER, in tallking to LINDEMEYER, claimed
credit fur killing twe of the deed airmen, vhile LIFDEMEYER claimed credit fua
killing three of the eirmen.

(f) Even on the boeis of S8TRASSER's own testimony, viz, that he shot
an airman, or perhape two airmen, who were attempting to escape (R 42), STRASEE
is undoubtedly puilty of the commission uf the offenses with which he ie charge
While STRASEER was nob present at the time the prisoners were seerched and dis-
armed, nevertheless as a reasonable man, he would certainly have lmown tlhnt guc
custonary procedure would be followed,  STRASSER adnitted that he did not call
to the prisuners to "Halt" (L 44). STRASSER did nut contend that the prisoners



were armed. There iz not a scintilla of evidence to support STHASSER's con=
tention that he shot the prisoners to provent their escape. The statement
made by LINDEMEYER tc REICHL, to the effect that one of the eirmen wanted to
get away, is obviously a self-serving declerntion made by one of the partici-
pants in the crime. There wes no claim that shouting was & reasunable method
to use to prevent the alleged esecape. Even on the baeis of his own testimony,
STRASSER wee puilty of the commission of the offenses with which he is charged,

(g) The identity of the nirmen as dmerican suldiers was clearly
established. Their identity ae individusls was nut an essential element of
proof uﬁder the charges and specifienticns as drawm, and was not established.
41l other necessory links in the chain of evicdence against the accused wore
clearly established and were not disputed by the accused.

(h) The accused contended at the trisl that = pre-trial statement
was obtained from him by force, He testified thet he wos beaten end that a
tooth was knocked out., He also stated that he wns threatened with a pistol,
The statements made by STRASSER prior to the trial clusely approximated his
testimony at the trial. Obviously he wes not under coumpulsion at the time
of the trisl, nor wes it contended that the pre-trial statements were inaceur-
atoe, Le o matter of fact, his pre-trinl statemente were offered in evidence
by the defense fur the stated purpose of establishing that STRASEER had always
been consistent in his statements as to the facts in this case (R 35)«
| (1) The uc&uaad wns represented by able military cuunsel. It
appears frum the record ;f trial and sccompanying papers that Captain
LINDEMEYER, whe partiecipated in the murders, cummitted sulclde prior to the
trial, and thet WOLFF and NELBOCK, who also participated in the murders, have
not ﬁet been apprehended. There is no indiestion that aceused was prejudiced
by the absence of his associates and, cbviously, it wos not ineumbent upon
the prosecutivn ‘to produce WOLFF and NELBOCK at the triazl. |

(3) 4ll evidence reeecived by the Commissiuvn was admissible under the
rules of procedure established in the vrder creating the Commission. The

pssential facts were established by the direct testimuny of eye-witnesscs,

-




The Commission was properly constituted and had juriediction uwer the subjeet
matter and of the accused, ant was authorized to Impose the death penalty.
Both findings and sentence were aprroved by o two-thirds voteof the members
of the Commissgion present. There were no irregularities in the proceedings
or trial which prejudiced any of the subetantial ripghts of the accused. Accuse
was glven a fair trial, ccnsistent wi?h Anglo=-8axon conceptions, and there is
no doubt whatsvever as to his puilt.

9. CLEMENCE:

Aceuged was found guilty of the cummission of a war ecrime. A1l war
erimes are subjcet to the desth penalty, although a lesser penalty may be
imposed (par. 357, Fl 27-10, Rules of Land larfarc). The offense in this ease
wae particularly heinous beecause it inwvolved the cold-blooded murder of
absulutely defenscless prisoners of wer. Wo morey whatscever wae exhibited
by the accused. The offense clupely approxipated commun lew murder. lNurder
is the wnlavdul killing of s humon being with maliece aforethought, The usual
penalty amcng eivilized peoplces for murder is life impriscnment or death.
There sre no extenusting circumstances in the instant esse to warrant changing
the penzlty of death impoged by the Commission. The evidence is uvervhelning
that the offenses were committed by STRASSER in accordance with a preconceived
rlan to murder the five dmerican nirmen. The sentence uf the Commission and
the petiun of the leviewing bsuthurity thercun are just, and commensurate with
the nature of the uffense committed by the accused.

10:  CONCLUSTON:

It is accordingly recormended thet the sentence of the Commission
be confirmed, & furm of nctiun prepared to accomplish this result is attached
hereto.

FORD H. SARGENT,
Major, JLAGD
17 October 1945
I concur.
C. Bs MICKELLAIT

Colonel, JAGD
Deputy Theater Judge Ldvooote




