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REVIEW AID HCOIMEIDLTI MIS

1. TIRIAL: Lecused were tried rt o joint trial at
Heidelberg, Gormeny, on 10 and 11 Cetober 1048, by e Military
Commission appointod by peregraph 10, Speeisl Orders ln, 260,
Headguartera, Sevehth UyS, Lmay, Weatcrn Militnqy Diatrict,
17 Seoptember 1946, as amended by poragreph 5, Specoial Ordars
No. 275, 2 October 1045, srme hecdquartors,

2. ITUDINGS: The offonac involved was: Ploas Findings
CIL.TGE:y Violation of the Lews of War
Specification: In that on or ahout Dieterman 3 G
27 October 1044, st or ncar Irieg- Ebling ul = A
denadorf, Germany, Wilhelm Dictep=
men and Lnérens Ebling, German
civiliogns, Cid wilfully, delibe-
rately and wrongfully encoursapa,
aid, abet ant partieipate in
killing & nember of the Lrmy of
the United Stntes whose exact
identity is unknown, who was thon
unarmed gnd e prisoner of war in
the custody of the then German Dieterman NG G
Reloh. Ebling It NG

d, SENTENCE:

The Commission, by st lecst o two-thirds voto of the
riembers prescnt at the time the vote wes talten, sentenced the
accused Wilholm Dieterman to be henged by the neck until dead,
and found accused Lndreas Ebling not guilty, Secid sentence
wes approved by the Teviewing JLuthoraity on 9 Hovember 1945,

but the method of execution wes chehged by the Roviewing




Luthority to shooting. The reocord of trial has been forwarded
to the Commending Genersl, United 3tates l'orces, Suropean
Theater, for finsl sction aa to sccuscd Dicterman (Letter,
Headquartera, Unitecd Stntea Iorcea, Duropean Theater, LGO

250.4 JLG=NGO, 25 Lugust 1045, subjectt "Military Commissions'),

41 ELT!& ji.s TD IsCCUEEDi

The accused Dieterman, a Cerman nationel, was, at the
tine of the cormission of the offonas, & resident of Frio-
denadorf, Germany, and a momber of the locel police force.

He hsd been previously a locomstive engincer and, after 1935,
g laborer in & guarry. He is 55 yaara of szge and nerried,

He wds o meriber of the Ilazi Perty from 1032 to 1934, but not
subsequently, Heo had beon in the 50110u reserve and was
called to amctive duty as & meribor of the gendarmerie during
the wap,

5. HECOMEUDLTION: That the scotion of the Conmmission -

and of the lovaiewing Luthority ss to the sentence imposing
the decth penaslty ageinst the seceused Dictorman be uonfirmﬁd.

v6., ZEVIDENCDS

(a) The record of trinl shows that during the

evening of 27 Octnber, 1944, in tae vicinity of Bushenau,
Ireis Bledankopf, liease, Germony, an Limericon alrman naned
Ttoberts (full name end ronk undisclosed in the .rocord of
trial, but shown in the report of 1nvﬂat155tlah-tn_ha_Lt. I
Roherts, Jr., LSH 01280136, of Los hngeles, Californie), was
teken prisoner by civilian inhabitants of Buchenau. Ho was
disarred, teken to the local bhurgoncister and there questionod,
During the interrogation he was told by sn oS licutenant !
nemed Monhgo that he was going to be shot (R 303 Pros, Bx. 2,
po). Menge also ashed the sccused Dieterman (who, s8 a

member of the gendcrmeris, hed beon summoncd by lMenge) if he
& ;



was foriliar with the order of the Reichs Fuekrer of the 88
thot L1licd Fliers should not be tonken prisonesr (Pros. Ex. 1,
n 1,2), Dieterman, who construed the order to menn that cap=
tured Lllied flieras should be killed, replisd that he was
{Pros, Bxs 1, D 1, 2)s L%t the Qircction of lMenge, Dietorman
tied the hends of the wvietim behind hisa bdek and bound his
logs with a corad (R 35), He then, by ovder of Menge, tock

the prisoner on Loot in the dircection of the town of I'riedens=-
dorf, supposedly Ho confine him in o pilot detontion point
(Proa. Bxs 43 n 13 Pros. Bx, 5, p 2). Dietermen wos arned
with e pistel (R 28). Bn route Dicterman loosened the ropae oh
the feet of the contive so thet he coulé wall faster (R 35;
Pros, Ex. 1, 1), Disterman tegtified thet hetween lesving
the burgomaister's office and srriving at the Xerlschotte
bricdge the prisoner, clthough his hands were chained behind
his bngk, grobbed Disteormean's tosiicles and nlao twisted his
right wrist. Diotermen did nothing in retelintion (R 36).
Masnwhile, !Menge, Ebling, and cnother mdn drove to, & point on
the rond neer the Horlschotte bridze beyond wheoie Dlgtorusan
and the prisonar were walking and there wnited for thom

(Pros. BEx., 1, p 1). When Dieternesn and the prisoner arriwved
they zot in the cer and were driven to & cross=ronds (Pros.
BXe 1, D 1) where Menge, Diotermany, Ebling, and the prisonar
got out, Mengze wolked with Dietormen gnd the prisoner to o
nonrly stone quorry, there gave Dieterman the prisoner's pistoel,
seids "Hors, you have a pistol, shoot thoe man in the hend",
and than left (R 36). According to Dictermsn, tho nrisoner
then grebbed Disterman by the side end by his testiclos, lift-
ing him off the ground (R 36, 37)., Dietorman beat the pri=-
sonor with the gun end then shot him in the hesd (R 37, Pros,

Bx. 1, p 1l). Dietormon hestifiod thot he belleved the vietin



understood lMNengels order thet lhe wcs to be killed (R 37).
Dietermen clnimed that he shot in self=-defense (R 37) and would
not have killed the prisoner irf he hed not been attoeked (R 39).
(b) Purther deteiled covidence will not bo sot forth
hers, but the recapitmlation conteined in the review of the
Staff Judpe Ldvocete, Seventh United Stotes Lpmy, dated 27
October 1945, appended hereto, is cdopted in its entirety,
7s JURISDICTION:

fiy The Militory Commission which hesrd this case wrs
properly constituted and 'hed jurisdiction over the subject
notter and of the accused, 4 militery comuission has juris-
dietion over the inhabitonts of ah ogeupied enemy country held
by the right of congueat (Pesr, 7, F! 27=10, Rules of Land

Warfere; Coleman v. Tennessee (1878), ©7 U,8. 509), Military

commissions are not restricted in their jurisdioction by
torritorial limits (United Stetes v. Fogg, et sl (1865), O
Rehellion Records, Series II, 674, 578; 56 Haorward Law Review,
1059,,1065)« Thus, en offenss fioinat the lows of wor coie
mitted in o country prior to its ocoupation may properly be
tried by & wilitery commisaion of' the victorinus srmy unon

oeccupation (SPJGW 1943/17671, Jurisdiction to Punish War

Criminels, 12 Deoember 1943; Dig., Op, JAG, 1812, p 1087; Trisl.

of Henr— Wirz (1868), <0th Cong. 2nd! S0ss. House nf Ropresen-

tntives, Ex. Doe. Ho. 23; see rlso cascs cited on pnges 207-.

216 in Cowles, Universality of Jurisdiction over Wor COrires,

39 Qalifornia Lew Review (June 15&5}}. Civilian nationals of

8 bolligerent power are hound to sccord lawful enery combaotonts
the trestnent required under cuatomary and conventiol intepr-
national law (firts. 2 end 3 .0f the Geneve (Prisoners of Ver)
Convention, 27 July 1%989; Lrt. B3. pey (o) of the Lhnex to

the Hosue Convention Ho. IV of 18 Octohar 1807; Chenge 1, 15



Vovember 1944, psr. 345.1, Fil 27-10, Rules of Land Warfare).

Bdth the United States and fGermany were sighatory powers to the
above cited conventions, which in general express the practice

and unworitten law of civilized nations st wer (Foreword, TI! 27-251,

"Tresties Governing Land Viarfsrs"; Carner, International Law

snd the World War (1920). pp 20, 21; Spaight, War Reports on

Land (1911), p 18). It is beyond question that ths offense in
the instent cese - the murder by e civilian of a surrenderad,

unarmed and nahecled enemy soldier = was a violation of the lews

P

of wer properly triable by a militery commission having cus-
tody of the accused,

€. DISCUSSION

8. The findin_ s of the Commission that the accused
did not sheot the wvietim in self-dafense, which wes his sole
dofense, is in acecord with the evidence. The claim that the
shooting was necessary because of the resistanes of the vietinm
is ocompletely overcoms by the evidence end reasonable 1nfur9nnéa
therefrom, In the first place, the wvietim had his handas chained
together behind his baclk, It would seom to he physically im-
posaible for him to have inflicted agrious injury or endangered
the 1ife of the asccused by grabbing his testicles, - It 43 notad,
in this connection, that the sccusad at the time was wearin. a
"thin" overecoat over his uniform (R 42, 43), making it additional-
ly diffacult for the ceptive to inflict damsge upon the sccused
Dieterman, In the second place, the acoused, if sttacked, corld
have cried out for amssistance from ifenge and Ebling, who wers
in the irmediate wiclinity, or he could have protected himaslf
from his unaermed and menpcled sassilant by means other than kill-
ing him, Furthermore, on the ni.ht of the shooting the asccused
Dieterman said nothing to Ebling sbout resistence on the part of

the victim ss beiny the cause of the killang (1t 28; Pros. Ex. 8,




P 5), thoush after his arrest he wrote a letter to Ebling
clgiming resistance (Pros. BEx. 2, p 5). On the contrary, the
accused Dietermen told Ebling eight days after the homicide
thet he hed killed the flyer by orders of lenge (Pros. Ex. 6,
p 6, 6)¢ PFinelly, it is reasonable to believe that the vietim
understood that he was to be killed (since he had been so told
by Menge and hed seen the zun given to Disterman s moment befors
the shooting), Reslizing his plight, he may very well have
attacked Dieterman, as alleged, hut hiszs sctions were but the
frantie snd futile efforts of a man who reslized he was sbout
to be killed., They could not justify or mitigate in any degree
his murder by the sccused Dieterman.

b. Although the accused specifically astated that he
did not kill in obedience to superior ordsrs (R 39), the racord
is clear that he was acting under the direction of the S8
Lieutenant i'enge. Whether or not ssserted by the sccused, the
defense of superior orders, under the facts ain his case, cortaine
1y should not bo acceptod sa legel justification or in mitigation
of the offense, The order wes so palpably illegal and so
"manifestly end indisputably contrery to International Law" that
Dieterman should have refused to obey and, having obeyed, cannot
eacape liebrlity for 1llegal acts committed in pursuance tharafp
{Oppanhniﬁ, International Law, Vol II, Sixth Edition, p 453,
footnote 2, citing the Llandovery Castle case (Annual Digest,
1923~1924, Case No. 235; (1921) Cmd. p 45). In fact, the evidanco
that Dieterman was scting in pursuence of an illegal order from
Menge to kill the victim tends to estebliah the wilfulness gnd
deliboratoness of the act, and correspondingly weakens the
assegrted dofense that he killed to protect himself.

6. The corpus delicti and the identity of the victin

as an American soldier were adeyvatoly eatablished by eye~wite

neasas, Ills identitr ns cn individual wns not an essential



alament of proof under the spoecification es drawn snd was not
proved. All other elemcnts of proof nscossary to establish the
guilt of the asccused were properly sdduced in evidonce,

. O, From an examination of thae entire record if =zppcars
that no error or omission, technicsl or otherwise, on the part
of the Commission resulted in injustice to the accused. The
proceodinge satisfied all the recuiroments of a full and falr
trianl. The sccused wess roprosohtod by compotent militery
counsel and German civilisn counasl of his own choosing; a
two=thirds voto of the members prasant was reyvired for both
conviction end sentonce; compotent interpreters werc used to keep
the sccuscd and -counsel informed of what was sald and dbna; mnﬁ
all evidence considerad by the Qommiggion mot the test of ad=-
misaibility, l.e., that it should have probative velue to a
reasoneble man., Only four members of the Commission werae in
attendance during the trisl and votoed on the findings and sen=
tenco. This wos not & Jurisdictionsl defect or shn irregularity
injuriously affooting the rights »f tho accuscod. Ioither the
order appointing the Commission nor eny pertincnt qQircetive
roguires the presence on a militery comialssion of a minlicum number
of neribers thareof. It ia conocluded that the trial eccorded
with netural Justiece and with tho goneral prinﬂipiaa nf intorrat=
fonal low recognized ma applicable te the triel of such cases,

g. It is noted thet in the Specificotion and the

pecord of trial the neme of the mecusad 18 given ag "Dictarmen®
end ih the peviow of the Army Judso Advooate nnd the sction of
the Reviuwing Authopity as “"Diederian®. Booause thero is no
guestion as to the idontity of tie rocused, ond because ho was
not misled thereby, the discrepency is ootsidered sntirely im-
matorial. Both spellings are used 1n tho suggoested form of

gotion attechod heresto,

v G



f. The record of trial indicetes that Lt. Col., Kemman,
o witnesa for the prosscution, was nnt administered an noth
before testifying (R 5). This witness testified only CONCEerning

he facts surrounding the talling of pre-trisl stetements from
the two seccused, Both accused stated in the record of trial

that the statements were correctly reported and interpraeted

(R 7), and did not contend that they were improperly obtained,

It is concluded, therefore, thot the irregularity did not in-
Juriously effect any substantial riizht of the sceused Diatarman..

8., CLEMENCY:

It 1s believed that no velid ressons for the exercise
of clemendy are disclosed in the record of trigl. The killing
amounted to murder, for whiech the death penelty is lawful upon
conviction, The evidence is cloar thot tho offense was com-
mitted in ascordance with o preconceived plan to murder the
victim, The plea of self-defense, considering thet the vietin
was unermod and bound with his hands behind him, is petently
sbsurd, The killing wes wenton and nereiless, The record docs
hot fiscln;w any reluctence on the part of the nocused towsrd
killing tho wictim, other than ms alleged in his own testimony.
Ho made no oral protest to Menge and appeared to follow inatruc-
tione Lo the lokter,

Tho sentence of the Commission end the setinn of the
Reviawing Autherity thercon are just and corengurate with the
nature of the offense committed by the sccused. There are no
extenuating cireumstances disclosaed in the racord of trirl to
warrant changing the penalty or desth imposed by the Commisasion.

Tho Reviawing Authority, for recasena not set forth in his
eetion or elsewhere, ehangud the mothod of oxecution from
hanging to shooting. It is suggosted thrt the mothod of execution

originally imposod by the Cormission be used, for the rosson that



ahooting is gonerslly inpcsed for the comuission of & atrictly

{5

illtary offsnso. Accused's crime hss no direct anslogy to a
militery offense.. It wes particulsrly halinous, asnd ignomninions
denth should be his ‘punishment., It le suggested that hanging
would be moras sppropriaste snd cmmumnsurnﬁb with the neture of

the offonsa,

10. COICLUSIONS

It 48 aconrdingly belisved that the sentence of tho
Cormigsion should be confirmed., A Torm of action preperod to
acceomnlish thia result is mtteched herato.
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HEADQUARTERS SEVENTH ARMY
WESTERN MILITARY DISTRICT
Off'ice of the Commanding Geheral
APO 758 Us Army

November 9 v 1945

In the foregeing casc of Vilholm Dieterman, a Gorman
Civilian, the scntenee 18 approved and the method of oxceution
will be by shooting. The record will be forwarded for confirma-
tion of the sentence.

s/ Geeffrey Keyea
GECFFHEY KEYES
Liesutenant General, USA
Commanding

HE..DQUARTERS
UNITED STATES FORCES, EURCFEAN THELATER

12 Docomber 1945

In the foregoing case of VILHELM DIETERMAN, also known
as WILHELM DIEDERMAN, a Germen National, the sentanco is
confirmod, and will be exceuted by hanging. The Commanding
General , Wostern Military Distriet, will issue appropriate
orders promulgating the sentence as confirmed, and will carry
tho ssntenee into execution at a time and place to be deter-

minecd by him.

8/ Joseph T. Melarney

JOSEPH Ts McNARNEY

Commanding General, U S Forces

Furopecan Theatar



