


1, Otto BEHME
This accused was acquitted (R 154).

2. Waldemar FLILDIGIIR
lationality: German
Age: 37
Civilian Status: Verchant'!s Employse
Party Status: Member of Fazi Party with position
of Ureis Oraanization Leader
‘Military Status: None
Flsa: KG
Firndings: G
Santence; Deszth by hanging

Evidence for Prosecution: Schmidt testified that oa 30 ilay 1944 in

the vicinity of Lelm, Cermany, he saw thrse flyers parachute from a dis-
abled plane; that he went to the ons who lsnded nearest his house; and that
this flyer was mistreated by accusced BLHME and by members of a bomb diaposal
sguad, but received only minor injuries and was takon away on feoot toward
Lelm, Germany (R 8-10),.

Former policaman Timmer identified the accused in Court (R.17) and
testified that he saw a flyer parschute from & plane on 30 May 1944 aad on
the viay to the.field where the flyer landéd, hc met a crowd of peopls taking
the flyer to accused BEHIUE's ap;rtment (R 18). later the witnese went with
accused BEHME in his car te take the flyer to Helmstedt, Germany, where the
flyer was registered by the Landrat office, The witness was then instructed
to accompany the flyer to Air Corps Headquarters (R 21) and was told he
would travel in a truck used as a personnel carrier and that another man
would follow in his own car (R 24), 'Then the witness lafi Helmstedt, the
accused and accused BEHME followed with BiMLE driving and on the way both
cars stopped at a signal from the car behind (R 25, 27). The ﬁar in which
thu witness and the flyer were riding was driven 50 to 80 meters inte a
gside rodd and stopped aszin (R 27), This was in a forcst.The accused
appeared and ordered the witncss to walk along the road with the flyer and

aftier about 20 paces the accused shot and killed the flyer from about five
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paces behind (R 28), The accused then fired two or mory shots into the
bedy (R 29). 'The corpss of the flyer was then load.d lnie the truck and
the accused told the witness that the body would be Laken to the air bese
(R 30)., This witness admitted on cross-cxaminaticn that ne hed moments
whan he could not rescabsr details clearly (R 35).

Dreier, former policc clark st Helmstedt, identificd tho accused in
Court and testificd thet in kay 1944 he recalled that a flyar was brought
in by policcmen Timmer (R 54) ead that the occasion was on 30 iay 1944.

The witness testificd that he rogistered the flysr who was an American,

The witnesa identifizd the paper on which he registéred the flyer and which
bore the flyer's signature as Staff Sergeant "illiam K, Forsythe and the
serial numbur 13126702.. Tho witn.ss furthor tcstifled that he instructed
Timmer to take the flyer to warlenthel airpoert (R 55, 563 P=HEx 6); and that
the accused was not & policeman, but wes fruguently &t police hoedguarters
and always showed particular intercst when faerican flyors werc brought

in (R 58),

Mugller identifi-d bhe sccused in Court (R 65) end tustified thoi he
was an suxiliary policemsn in Moy 1944 and wes orderud to drive a car to
pick up & flyor 2t the Lendret office and was told by Coptain Crome that
the accuzed would be the transpeort leader (R 6%5); that =fter tho peolicemen
and the flysr got into his car the zocuscd came znd told him to drive =lopp
and thet he, the accused, would follow in a passanger cer (R 67); whet th¥
hitnaa; drove chetd and accnscc followud him by 50 to 80 muters; th.t
during the trip the policeman in tho back signaled him to step (R 68); and
thet the policoman and the flyer got out of the car end the ascuscd xnd
his driver got out of tacir ear (B 69). The soliccman with the flyer
turned out on a dirt road inte t'c forest and the sccuscd with his driver
foliowed them, A short time later h; hegrd ssveral shotz. Tho witnise then
got out of the car, but met tho puli&uman.whn told him Yo bock thoe nersonnel
carrier inte the forest rosd. This wea done and the witnoes saw the flyor
lying on the ground and tha sccused steod notr ths body with his driver a
1ittle farther sway, The wiltness Lldentiiicd sccused BUHMT as the driver o |
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hle hand; and that then the accused =4 BsklM. loaded the flyer'a bedy onto
the perscanel earrier (7% 71), The sccused got into the cer with the witnasn
and told the witnese to drive %o Merianthel sirfieclé., The flyer'e bedy
was wniloaded by scldiers ocutside the airport., There hed boan no sound or
movement from the body which had been in the esr sbout 30 minutes, The
witness saw no sign of 1ife in the bedy »ftor it wes mlemded (& 72, 73) e

accuged BORAE stated in hin extrajudieizl sworn taatinony thet the
accused shot the flyer twice, snd that the flyer 4id net run (R 80: P-dx 7
FEe 2y 6). Aecused Bicidd geve subotantially the neme teotimo~y at the
trial (& 187), end aloo tostifiad thet he halpcd to lesd the bedy of tho
doed flyer on the truel (R 135),

Tho accused steted i nie oxtrejudicisl swora tuetimony that he killed
the flycr with = pintol swet throuwsh tho huert from tho beek en the flyer
welked clong the feront pethy He fired two mero shote into the body eo 1t
ley on the ground and he thon dolivered the eorpro to tho asirport (4 83
P-ux Ba pp. 6, 7). The sccused tuctifiod thet ho killod tho flyor in the
forcet off the resd from Felmstedt to verie=th-1 rirfiold (R 103-108),

after the findingn were ennounced, tho vromceuter ctated to tho Court
thet thore was ovidenee of = rrior convictior e d fcitiren to lifo imprison-
ment ¢f the secusod by a senorel Militery Gover:mont Court (R 135) for tho
offonse of pertieinetin, in the killing of four Allied eirmen in the cage
of United Stateo v, Dregor, ot al., Caso Ho. 12-3206, Tho offaonse for
wioich tho accused wes eonvietod in the prier esse invelv d o difforont
ineidont than thet in the inetent acge,

Gvidongo for Dofenmn: The secured atetod 4n hin extra judicinl nwern
tcatimony that hie surcrior, Covtein Crome, order:d him to shoot thy flyer
28 £ reprissl aect beerusa of somo leesl reoprle who had boen shot by low
flying nlsnes. Ee further stated thet Crome seid thet the order came from
Highor Bardquertors, Be further stated that Orome arranged for tho choot-
ing “ud doclgnetoed the rleee where the flyor must bo shot, end thet if he
had not obeyed the order he would heve boon tricd by & military court
(& 83} P-dx 84 pp. 3,4),
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wes sounded; that he reported under such orders on 30 May 1944 (R 102);
that Crome ordered him to shoot the flyer as a roprissl and that the flyor
should bo shot on the rosd from Halmstedt to Marienthal (R 103); thet he
vias ordercd to have the flyer walk in front and to shoot him through the
heert from behind at 2 distunce of from five to ten metors; and that he
first saw the flyﬁrlat the Landrat's office in the custody of Timmer

(R 104). The Landrat wrote some kind of an order for thu shooting which
the sccused wes slloved to glonce at cno was to deliver to the militery
authorities zfter the shootinhg (R 106, 107). The sccused further testified
that he picked up guite n few other flyurs, but thet this wes the first case
in which he killed one; that after the shooting he d.liversd the document
from the Landrat to an officer ot the wirport snd delivired the corpsc
there sccording to orders (R 1&9}£ end that he then reported to the Landrat
and Captain Crome (R 110).

After the Court hed spnounced its findings, the cccuscd mede & state-
ment to the Court in which he declared that he had told the whole truth
and that hc was convinced that the orders he hed reccived were legal and
the=t if he had not carried out the orders he would hawe beun severely
punished (R 155).

Sufficiency of Uvidence: The svidencs for the prosseution snd the

admissions of the cccusced rre emply sufficicnt to support the findings of
guilty, ¥ith regard to the evidence offered in support of superior crders,
there wns no evidonce to corroborate the tostimony of the asccused, rnd it
wes clearly shown that the killing wes not done in the proscace of any
supcrior of the accused; thnat tho orders relicd upon by the sceuscd woare
those of the Landrzt and & police captein at o distant point; and the Court,
if it believed that thu secused hed in fret received such orders, might
well have concluded frnﬁ the evidene. thet tho accused willingly killed
the Awerican flyer; thet his desirc to plocse Lls superlors wrs strongor
then other consiverstions; thot he did not set under iomediate compulsion;
and that he fsiled to mect ths burden of proof reguired by pertinent

authoritics discussed in Suction V, nost.
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is not excosgiva.
Potitions: A petition for Review wes filed by Chiof Dafonss Counsel,
Major William A. Oztes, 21 Novembor 1947.
Mo Patitianalfur Clemency were Tiludr
Recommendation: That the findings end suntence bu apsroved,
V. QUESTIONS OF LAW:
Jurisdiction: It is clear that the Courd hed jurisdiction of tho
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persons of the aceused and of the subject matber,

Superior Orders: Accused FOLIMAIER sought to justify his actions by

offering evidence to show that he was scting in complicnc. with "superior
orders", Compliance with supcrior ordors docs not constitutc z defonse

to the cherge of hoving committed a war crime (Trizl of Henry 'irz, 4O0th
Congress, 2nd Sess., House of Reprasentativea,-Ex. Doc. No,23, page 812;
Vol. IT, Sixth Edition, Op enhoim, "Interaational Law!, parsgraph 253,
page 453; Llandovery Castle Cuse, 16 hmericen Jeurnal of Intocrnational Law,
page 708; United States v. Thomes, opirion DJL'C, Decemcer 19455 end United
States v. Klein, et al,, (Hadamer Murder Factory Case), opinion DJATC,
February 1946; and French Republic v. liagner, et al., Court of Appenls
(France), July 1946). This rule is followed in Anglo-imericcn Jjurisprudence
(1iitehell v. Hermony, 13 How. 115, cnd "ilanual for Courts-iartial, U.S.
Army", 1928, peragreph 1L},

Compliancs with superior orders may, under certain circumstances, be
considered in mitigetion of punishment, However, an accused who sacis
rolisf on such grounds assumes the burden of establishing (&) that he
received en order from a superior in faet, dirccting that he commit tho
wrongful act, (b) that he did not know, or as a reasonably prudent purson,
would not have known thet the act which he was directed to perform was
illegal or contrary to universally sceepted standards of human conduct,
and (¢) that he acted, at least to some extent, under imnediate compulsion,
Having satisfactorily established these elements, the ampunt to which his
sentence should bu mitiesited depends upon the charteter and axtent of tho
immedizte compulsion under which he scted, (See London lgreement of 8

August 1945, Concerning Prosscution and Punishment of iir jor "ar Crimiasls
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