~ DEPUTY JUDGE ADVOCATE'S OFFIOR
7708 WAR CRIMES GrOUP
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UNITED E'TATES:{ 27 June 1947
Ve g Case No. 12-765
Christian MENRATH, ot al, )

REVIEW AND RECCMMENDATTONS

I. IRIAL DATA:; The scouscd were tried st Dachou, Gormany, during the
period 24-27 March 1947, befors a Genarel Military Government Court.

II, CiLRGB AND PARTIOULLRS:

CHRGE: WViolation of the Laws end Usages of Wap, .

Perticulars: In that Christian MENRATH snd Otto KNOPP,
Gormen nationala, did, on or about 29 larch 1945, at or
nonr BeRGISCH-GL/DHCH, Gormany, wilfully, deliborately
and wrongfully cneoyrago, ald, abet end participeate in

tho killing of & member of the Uritod Statos damy, believed
o bo Goorge ¥, BROWN, Tr,, 2nd Lt,, /5N 0-831104, who

was thon en unarmed, surrendorcd nrdisonor of war in the
custody of the thon Germen Rodch,

IIT, SUMBMLRY OF EVIDENCE: On about 28 linreh 1945, noar Borglsch-Gladbach,

Germeny, an smerican flzmg, belioved to be Seeond Licutonant Goorge F,
Brown, Jr., was takon prisoncr by Ortegruppenleitor Sgofan Bhnaﬂdcrl, who
turned the flyer over to Kroisleitor Aldinger in Odonthal, Germeny., The
flyer was loecked in & ccllar for tho night. At tho dining table in the
eveuing Kroisleiter ~ldinger, 85 First Licutonant lMcigsson, and the ao-
uusmi, Shristian MENR'TH cnd Otto ENOFP, discussed the flyor, and it was
steted that he would be Killed. The noxt morning, 29 linreh 1945, tho
flyer was teken in an sutomobils by MNeisscn, MINR.LTH, and KNOFP 4, o
sidorosd noer Borgisch-Glrdbeeh and neer a large bomb erntor whore the
flyer was takcn from the ear and pushod into the erdator by licisscn und
XHOFP us IUNRATH fired four or five shots from un outomatic rifla, The
flyer fell, seresming snd bogging for mercy wnroupon lolssen fired a
shot with @« pistol into the Plyorts head, Thon !nlssen and KNOPP

buried the body by eovering it with mend in the bottom of the bomb

oraker while MENRATH iont oivilians sunv A€ #ha wanA  afbas wid b e






After pessing through Bergiseh~Glrndbach, the cor was stopped on & side-
rond nour & lerge bomd erctor, Melsson and ceeused KNOFF got out. KﬁDPP
blocked the rosd, Molsson wolked around bohind the eretor snd thon told
tho gecused to get out ﬁith the nrisoncr., Tho riccused motioned the
prisoner toward the orater (P-Ex 14, p. 2). Of the setunl killing this
anccused stcted ms follows in his oxtrojudicinl sworn tostimony:

Micigsen geve the order: '06o on, go on ond shoot', Thore-
upon T unlockod my woepon snd firod nbout throc shote.

The prisoncr foll to the ground, but gtill czllod *Pardont,
Then Moisson drew his plstol and definitely shot tho pri-
sonert, (P-Ex 1A, p. 2).
The nceusod in his cxtrejudicial sworn testimony then tolls of the supor-
fioiel buricl of the body in the bottem of tho bnmh-ﬂrntar, and thet thea
the neeused ond KNOPY, tegether with Meissen, returncd to Odenthal
{P-Ex 14, p. 2). The sccused fled ot the epproseh of The fmericsn Lrmy
and after hearine that he wes wa_.n.t-aﬂ. for killing the flyer, He obisined
employmont under sn assumed name on @ ferm near Adorf, Germany, where he
rom ined in hiding until approhended 24 September 1946 (P-Ex 14, p. 3).
THe sctual killing was observed, unknown to the accused, by witness
Friedrieh Jung. He sew the accused fire four or five shots from a carbine,
and the flyer fall, He later heard s sin 1@ shot fired (R 24). Tnis
witness further testifiocd:

"I didnt't hear any talking, I uidn't hear nnybody yelling
execepy the flyer afterwarda. The flyer aftorwards was
moaning. After a few shots were fired alrosdy. A few
shots, four or five shots, Wiat the man wes yolling And
erying in the bomb erater I didn't hesr, I only hoard
that he was yelling." (R %1).

fitness Neuhauser heard the first burst of shots, then some Horribllo

shouting, then 2 single shot, after which all wes quish, He approq:hed

the scone cnd wag ordered sway by this nccused (R 77-81), When ke acousuc

epprorehod the witness noer the bomb erator five or elx minutes ofter the
shooting, nccused hed his hrnds in his poekets and wea whistling e ‘une
(r 189).

Evidenee for Defense: The necused took the stond tostifying in his

own bohnlf, ernd interposcd the defense of superior orders. He introducod

evidonce thet Alding 1 vwrooe Heedsloiter cnd leissen was tho exeoutive and

i




'y
i

[ ol " 0 e L g o 3 S 1

At

m would have beon shot, if he hed refuscd to obey en arm
 Aldingor or Motsson (R 91, 92), Both Allingor cnd Molsson hed the
wéﬁi& of boing brutal and yuthlose (R 95). The ceoused |
ks testimony hut he fired two or threo shots, "without bk
but ,m-.-ﬁ wag aftor Meissen .hlaa- ‘man nin the order thres
had d:m n msta!.. He uum thn m muaht he did not hi:
mw ahamu fell mm nm%m for meroy, and I
'mmuam hesd after the accused m protosted (R 147,
hiﬂm nm &e tmr, ihn ame:t mmm a nama ugrl

Pust ttn'b the accused Sobed unanr tha m&ma mmﬁ
'hh'#&nh, ugﬂn&t tho fecta and uimwtnmau shm
swmm of Maintﬁraataﬁ wﬂnenm, wmuh was aum.a'

g

_-r ond & N&Mbla doubt thet the acmu@d ]‘Jﬂ’éRATH wog 8
m‘t in a wmnm end malicious killinz, The Court
o ’!,fﬁnﬁ i:n aaaapt:.ag the letter mentionud tﬁaurr of w
. @Q}u mmm:tiﬁ riﬂa, the accused, aapaoiall;r sinca

| gw: gmpﬂmwm uppamﬁ 'vo!the Kil)ibg, was ina
‘taken complete control of the situstion had ho oo P
1y not 4a n position to heve beon foreed to shoot $ho £1ye:
will by eissen or any other one men, ' He dofinitely f )
burden of proof required &s to superior orders by purt
mﬁmﬁnf gtn'ﬂﬁym ‘warranted by tho ovit

18 not. oxoneaive. RSN !
otitions: Defense counsal f£iled & Fuﬂw for

end umamum for aevm, 4- *wil Wsﬁt
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In} Concerning the assignment of error under paragraph "1a",
there was no crror committed by the Court in overruling the defonse
cbjection to the translotion of the German phrase "Nach Bergisch-Glad-
bach", The translation of the Erhidit (P-Exs 1, 1A) shows to have been
officially made, and the Court did,nu; abuge its ﬂisﬁratinniin accepting
ag eorroct such af offieial translation, Furthor the translation was
vorified as Géixﬁﬂﬁ by tho offiecial court interpreter at the trial (R 13,
1), A4lso the Court announced that it would take judicial notiee of the
various interpretations of the OGermen preposition "nach" (R 15),

{b) The defense assignment of error under paragraph "1-b" is
entirely without, merit, The answor of the witness that 1s complained of
could not in sny conceivable way have been hermful to the accused, Mo
issuc wes raised 28 to the identity of the vietim. Even 1T the ldentity
was not clearly cstablished by other evidence, the proof that the victim
was & momber of the Amevican Armed Forcos was sufficient.

- {e) The assignment of error under parsgreph "l-a" i also
without merit, Ths Court announced thet the testimeny of witness Kerl
Monrath would not be considered by the Court in nqﬁnnction with the case
againat his father, acoused Christian MENRATH (R 63%)., Tho Court was
cu:rgpt-in its holding that witnoss Karl Meproth could bs required te
testify as to accusod KNOPF and that the “cotimony would be disregarded
as to aseused MENRATH (R 63, 66), It must bo proswmed that in regard
to the findinge and sentichoe as to the sceused Christian NEMRATH the
tostimony of the witneas Karl Menrath was net eonsidercd,

(@) Concerning the sssignment of error under poregraph "1-d",
no error was committed in the edmission of Prosecution Exhipit 12 (P-Bx
12). BSuch extrajudieial sworn testimony is clearly adnissible under the
rules for whatever probative velue it mey have (Scctions 270 ;nd 280,
"Manual for Trial of Wer Orimes apnd Related Cases", 15 July 1946).

(@) Relstive to the assignment of error undor paragreph "l-gf,

tho aseceoused wes not lnproperly limited in eroass-cxaminetion. The metter
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being inquired into was not cross-exemination in faet, but en attempt to
bring in new matter in behalf of the accuscd that hod ;Dt boon toueched
upon in dircet cxeminetion, In any evont, the witness was subsoquently
pormi tted to fully teatify as to what ho had nbsmszd (It l}é}.

(#) OConeerning tho assignment of error in:paragraph "1-f£",
the Court ‘should have perm ttod witnsss Christian Molitor to testify as
to the reputetion of witndss Kerl Hanratﬁifor truthfulnesa (R 181),

Sueh evidcneo for thﬁlpurpnhe'of_impﬂschment of a2 witnose 18 aluays
edmissible undor Anglo-fmeriean eriminal préaeties. Howover, 1t is
sufficient answer to point out thet the Court did not consider the
testimony of witness Karl Monrath 'as to accused Christian MENRATH (R 63),
Hnrecvar, attached to the Petition for Reviuw.un tehalf of accused
MENRATH 13 an affidavit by witpess Christicn Moliter, in which the wit-

- ness states under oath:

"I know the son of MENRATH, K.rl lenreth, for he lives

in my neighborhood and I hove ocen and obmerved him
vory often. Ip my opinion he 18 &n unrcliable lout."

1% may eppropristely be mssumed thet such would have beon the testimony
given in answor to the question askod by defense cnunaul-&uﬁing the triel.
Thus, it 48 scon that, even if Apglo-American rules of uvidence had been
followed though not necessarily applieable, the Couri would not have ecii-
sidercd the testiuony because & witness cannot be impeached merely upon
the opinion of enother witness. Impeachment in such a case must bo made
upcn & imowiedge of gencral reputation of witness to be impeached aa %o
truth end veracity in the comminity wherein 'the witnewss réaidﬂg and that
gueh reputaticn is bad.

Concerning the assignmente of error sct forth in subperagraphs 1-b
to 1-T, 1nc1usivﬁ[ of the Potltion for Reviecw, it appears that they are
all bottomsd on Anglo-Amorican rulea of cvilies, Sueh rules ero not -
applieable to war crimes trials (Scetion H-329 and 5-354.4, Title 5,
"logal and Penal Administration”, of Miilitary Govermment Regnlations",
published by Headquarters, US Forees, Huropean Thesfor, %0 November 1945).

No Petition for Clemency appeara.
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Nationality: Gexan

Aget 46
Civilian Status: Clexk
Party Status: Sacretary to Kreisleitor
Kilitery Spatus: Volksturm, Clork
Pleas NG
" Findings: G
Sentoneat Death by hanging

Ividense for Egg;huutien: Moeh of the evidenco diseusssd sbove in

conncetion with ficcusod MINRATH slso applics to this sceused and is here
reforred to and, for the seko of brevity, not repostod. The accused was
- & seéerotary in Kroislecitor Aldinger's offieo, He was the Kveisleitor's
righthand man (P-Ex 14), He was presont +t tho dinner %able when S8
First Lieutenmant Meissen diseusscd the prisoner Flyor and stated that tho
Tlyer would be shot that night, "This statoment----must have been heard
by all people prosent" (P-Ex 14, p, 1). Accused MENRATH slso stated that
whon the ear on the death ride peased somo bomb damaged buildings, the
aeccused sald to the prisonmer in an angry tone, "This was done by you end
your eomrades", At the firet stop when MENRATH seid, "ot here",

Meissen and the acsuscd asked, "Where then? (B-Ex 1.)., Other stotoments
of ac¢cused MENRATH coneorning the participstion of this accuscd arc as
follows;

"Heissen and KNOFP got out of the ear and inspcoted tho
surroundings. KNOFP, who had oxmetly the some 7.55 mn pistol
ag did leisson, stood guard on the road, IMoisson spd ENO¥FP,
whe had esrried the prisoncr into the bomb erater, asd had
trisd %o covar the body by meens of their hands, sceomp-ished
now the burial with the shovel" (P-Ex 14),

Aocused rotuined to Odenthel in ths same eor in which he esme to the
scene of tho erimo, together with Melssen =»® spoused MENRATH (R 33, P-Ex
14), Aceused MENRATH! 5 atatamént that this zecuscd assistcd in the
buriel is corroborated (R BL). Iﬂﬂcuaﬂd VIENEATH stotod:

"KNOFF ag I presumsd, ctme slong in order to supcrvise the

shooting of tho prisoner by ordera of the Distriet Locder"
{PH-Ex ].-Jr*:, pr E},,
7
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v boen in the poor maﬁﬁ of :ﬁﬁt K#ﬁisla!.har rm& tm’t he wag

m end "ﬁﬁﬁt&"ﬁtﬁ the maa'tu mmw himsalf {R'ué,:) : éﬁa

loissen, immedietely bofore being fatally injurcd, ste
erimcs investigator: '

"Thet on tho morning of 29 Mareh 1945

‘Otto KNOFP and Christisn MENRATH r
from Kreisleiter William
Gladbach %o kill an Americen .flrai.'
- thon turned over to thom,
:W %

Mqﬂ; thom, Meissen, ¥
_ 10! in :b:a%inla %’rﬁm hr
- bomb crater along lton appe

g whm all ﬁhme of

-'-““t!m*ﬁ mm then nhp‘h

*M% w} $hon pushod the

M ﬂﬂ_h .I.m:-m-qmn,_,inﬁﬂhﬂ' ‘tho ﬂ?arjnta the bomb
.!fi.maa Turg, daﬁnital-sr idontified tho accused as being

gg mm on the waning bofore the killing told hi
Hmh, t&at the ﬂ;ga:.- wea to b killed and thot the o

'mmﬁ bo fulfill tho mission (R 73). NOPP's parti "t
: Wg Wmm by witnuss Hauhnnaar iR W—ﬁllu -

atﬁea clerk (R m&-‘iﬁ}; th.&t he went in tho automobilo o
¢ letter in Heim, that he thought tho flyor was $0 bo &a:f:_ ox
paiiﬁ\a a‘h wﬂm&mm (R m, 111); that ho wee n‘at
thet ho M soms dofeot 1:; tho ear u&uga& it ta.wnp; :
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that he did not go back in the cer with MENRATH and lgissen, but walkcd
home (R 116); thet ho did not help bury the flyer; ané that he rofused
Melssen's direct order to do so (R 127)., The uccusod introduced six
statements of witnosses as to 4is cheractor ~nd genorel reputation as

boing good (D-Exa 2-7),

Suffieieney of Evidence: The evidence on the part of the Prqaeuutiun
thet the mecused went nlong on the death ride for the gpecifie purprase to
see thot the order of the Kreisleiter to kill the flyer wea ocorried out,
cnd the testimony of the eyewitness, Jung, that the ceoused wes present
duripg the neturl killing, that he led the prisoner from the ear around
the bomb croter, ond that he with Meissen pushed the flver into the
erater ot the time aceused LENR.TH fired the shots rnd then helped to
bury the body, cnd thet cfter thﬁ marder he roturnsd to Odenthal in the
sams cer together with MENRATH rpd Meissen, is all corroboreted by =11 the
surrounding faete fnd ecircumstencos aa well as by withosses Otto, Karl
Menrdth, cnd Neuhsusor ond 1s rmply sufficient to esteblisk thet the
egeused wea a very cetive partieipant,

The findings of guilty =re werrented b tle evidence, The sentenes
is not excessive. .

Petitions: A Potition for Review wes f4lcd by defonse counsel,
Captain Frank B, Morse, 2% Aprdl 1947. This Petition mekes three assign-
ments of error, which are diseussed respectively as follows:

£+ Thore was no error in the admission of the teﬂiimuny of tha wit-
ness Kerl Menreth es against this ﬂcauseﬂl{R AA-76). Heorsay evidence
ia clearly admiasible for whetever probative velue it mey hawe (Sectiaon
=70, "Manwal for Trizl of Var Gri@as end Related Cases", 15 Tuly 19:5).

by, The contention thet tho finding of guilty "is against the weight
of the avidienee" has no morit.

¢. The punishment is not cxoessive, It is eleerly warranted und
commensurate with the erime, :

Ho Petition for Clemcney hes boon filed.

Recommepdation: Thet the findines and scntonec bo approvod,
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 committed o war orine (Trial of Henry Wirz, 40%h Congress, &

. ﬁﬂaka mliaf ¢n such gacmmﬂs sssumes tho burden of eam

all n&ﬁm wit‘hin his knwlaaaa ﬁmi Iﬂﬂ? be used as
the p&tﬂi@ip&tin? of Euﬂrh Mhar anuu,aad. The rulings nf '

this #ﬁmﬂxﬂﬁ auneﬂmmg the taatimun;r of witnoesa Eﬂﬂ o
corruet (& 55 76) « ' :

%pﬁ gg_a*m Lgeused m:m as snmh 5.;;, Emt_
1, supra, aoﬂght 1o justify his a;t:l.qna hr ofraring avid

that he was soting in complicnoe with supsrior orderss
superior orders doos not ccuatitute o defonse to the o‘-hax-?ﬁr

House of Rupresontetives, Ex. Doc. No. 23, prgo 8121 Vol
m&fﬂ-ﬂ: .w#y“mtarmtidnal I.aw’;, pest e ph 253, .
h.WW'ﬁﬁh”%na, 16 American iau‘rn.s:liar Intnmaﬂ :
?@;- United States v, Emizﬂma Thomas, Ucoombor 19453 and
i Eﬂm lﬂain. et ul,, (E&dmx Murde r Feutm ﬂm}.
This mﬁ 1s followed in inglo-Americen juriaprudonm (i
Repmony, 13 How., 125, cnd "anual, U.5. Ay, 192&. paze

< Complinnce with aupur:bnr #ﬁara may, .unaarz' nartms.ﬁ

e MM in nﬂii@ﬁﬂn of pumialment. Hmavar, £n ac

m h:: muﬁiﬂﬁ an order from o superior airamng M



of the dimmedistc compulsion under which he acted. (Sco London Agrecmont
of 8 lugust 1945, Coneorning Prosecutié£ and Punishmont of Mo jor Wer
_Grimin?lu of the Eyropean fxis; RM 27-10, Wnr Dupertment, U.S. bLrmy,
"Rules of Lend darfare”, parogroph 345.1, Chenge No. 1, 15 November 1944
Oppenheim, "Intornational Law", supra, and the Llcrndovery Castle Casc
eited thorein; "lenuel for Courte-Martial", supra; "Report to the
Prosident of United Stotos", 7 June 1945, by Mr. Juetice Taokson, U,S,
Chiof Counsol for the Prosceution of Axis Criminclity; Extvect from
Goobbelsr "The Air Turror of Our Eremies", found in footnoto, pego 53,
"Militexy Occupfition cnd $he Rule of the Law", by Ernst Fracnkel; end
opinions of the Deputy Thecter Judge ldvoerto for War Crimes in U.S. v.
slbert Bury ond Wilhelm Hofner, Soptembor 1945, U.S. v. Domindkus Thomns,
Deoember 1945, crd U,5, v, Gerd Beck cnd Otto Wedinreich, Docember 1946),

Gﬂnfiicting Bvideriee: It ia fundomeontnl thet the Court, whore there

is o confliet in the festimony, should sccept ns truc thvt tostimony
doacmed by the Court to be most worth of belisf.
Ecxeminotion of the entire record faills to disclose rny error or
omission which resulted in injustice to the ceooused,
VI, CONCIISIMNS:
1. It is recommendod thet tho findirgs and the seutenees be opproved.
2, Logil Forms Nos. 13 end 16 to nccomplish this rosult sre nttoched
hereto, should it moet with coproval,

/8 V. E, MeClintock
/t/ V. H, NeCLINTOCK

.

J:Lt't' griiey
Post Trirl Branch

Having exnmined the record of trinl, I ccucur
this 9th dny of Oectober, 1947.

/s/ C. E, Streight
/t/ €, E, STRATIGHT
Lisutoncnt Colonel, J.GD
Doputy Judge .dvoecte
for Wnr Crimnca
ke




