DEPUTY TEELTT! JUDGE ADVOCLTE'S OFEICE
WLH CRIMES BTLNCH
UNITED STATES IORCES, DUROPDAI THELTER

16 Janusry 1946
X I TED ST ETES
v Caze No. 12-793
Heinrich TLLULUS
and
Nikoleus FLOHTNOER,
German Civilians

Raview pnd Necommondotiona

et B B o T N B Bt

1, TRIAL: The accused were tfiad at & Joint triel st
Yunich, Germany, on & Lugust 1945, before a Military Cobi-
mission appointed WLy paragraph 1, Specisl Ordera lo. EDQ,
Hesdguarters, Third U,5. Lrmy, 30 July 1944,

2, I'INDINGS: The offense involved wast Pleas Findings

(is to hoth pecuaed)

OHL GE: Violation of the Laws and
Usagesa of Wanp NG G

Specificetiont In that Helnrich Ileusus,
a Germsn Wational, snd Jikeolaus Fachinger,
g Gernsn ﬁatipnul, and theh Ohief of
Police for the town of Cross-Caraun, HKiels
Gross-Gerau, (ermeny, sech did op &¢
Lugust 1944, 8t saic Grogs=Gerau, wrong=
fully end unlawfully kill Gwo alruen,
members of the [1lied [rmed Forces, names,
ranks, and serisl numhers unkuown, by
beating them with an iron bear, NG G

3. SIHTEVCH:

The Commission, by abt lsaat o two-thirds vote of the

members present at the time the vote was taken, conviched
»ath sseused and scnienced them to be hanged by the nesk uabil
dead,  Seid sentences were approved by the Reviewing Lutiority
on 31 Ostoberr 1945, The rocord of trial hes been forwarded
to the Commanding Generel, United States lorces, ITuropcan
Theeter, for final ection (Lotter, Hesdquerters, Umited Stoitos
Torces, Duropean Theater, LG 250.4 JLCG-LGO, 25 Lugust 1945,

subjects "Wilitery Commissions®),
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(e) Heinrich 'Flesuaus., The accused B'lauaus is a

Gormen oivilien, resident in the town of Gross-Gerau, Germany.
He is £4 yosrs of age, No additional personsl data is con=-
trined in tha record of tricl,

(b) Nikolsus I'achinger, The cecuscd Fochinger, &

rggidont of Nusselsheim, Germeny, was Chicef of the Security
rfolicy in the town of Gross-Gorasun, Gormony, ulpoaitimh he had
held for shout one menth prior to the cormission of the offaonsc,
He had besn a policemsn for 21 yeers, He is 40 yeors of age,
narried, and has eight childraen.

5. ECOMIZIDLTION: Thet the action of the Commission

and of tho Neviewings Luthority, as to csch secuscd, bu con=
firmed, ' |
6. BVIDEICE:

(a) On tho afternnon of 29 Lwgust 1944, two unknown,
surrendered fllied airmen (N @), prosumebly Lmericans (I 24),
wore teken in a car from Trebur, Germany, to the town of |
Grosa=Goran, Gerneny, by unknown Geruon civilians (R-6, 9,
10), Ther wore thore sttecked by a large crowd (R 9, 11, 32)
snd basten with fiats, sticks, and othor objects (Fros. Bx. D.
Sue alsn rocord of trial in tho case agninat Heinrich Doubert,
gt g1, tried by Militery Commission at lunich, Germany, 15
Lugust 1945, and resulting in sontonce of confincment ageinst
four sccusud). 4Locused Iachingor, Chicl of the local Sceurlity
Police, srrived while the beatings were teking pleocs (I 6,
12), Upon being told by & svhordinate that the two prisoncrs
‘ghould be telken into custedy by the police, Fachinger saids
“ihy heven't they been beaten tn ﬂeﬁth?“ (n 6). He ;hﬂn_went
to where the prisoners waere bheing hecton hy the crowd (R 9,

12, 18), took onu of them by the arm and lcd him into the court









Feohincer testificd that he asked for information on the seenc
ns to tho noros of those who had beaten the victims to death
(R 53), he did not guestion or debtein either Fleucua or the
Gormon soldier (R 35, Pros. Zx. D). And although Fachihger
toatified that heo scarched the bodies Tor identifdcation
marks (R 33) and wrote the nemes in a report which he later
anbmittod to the Gendarmeric Kreisleiter ond slso in o per-
sonnl notc book (R &5, 36), it was stipuleted ot the trisl
thet the nots bop':, which was availohle at thu1trin1, did not
contain such information (R 37)s. According to Flaunus, the
following dey Feehinger celled Tleuaus into the police station,
asked for his nsme, and told him that he would errcst anyono
vho soid thet he (Flouerus) hed boatep semabody to death

(Pros, Ex., D), '

(b) Part of the proasccution's cvidoneo consistoed of
the effidavit of onc Johﬁnnﬂa I, Heumcnn, written by his own
hend on 14 April 1945, ond subscribed and sworn to beforc an
investigating officcr of the United Stetes Army (Pros. Di. A).
Tn the affidevit, which is vory brief, Woumann statod that he
anw theo oecused Frehingur fateh two iron bers, and give thom
to unknown persons, who thon killed the two cllied soldicrs,
Tho effidavit doos not scy wherce the affiant wes et the time
he witnesscd these sctions, or what part, if sny, he took
theroin, Mo other witncass remembers sceing Neumann at or noar
the sccho of tho homieide., No personnl dato cs o Heumehn 18
contained in the record of trinl, except that he lived in Gross-
goprou, wes o oo’ printer, and was 44 yeers of cgo (Pros. Ex. A},
“ = committed suleide two or threc weeks sfter tho-oceupation
of Gross=-Gercu by Allied forecs (R 24).

(¢) The snceusod Fechinger testified thet he had falien

the prisoncrs into the court yard to protect them from tho









guilt. The opinion of the Staff Judge Advocate, Third U.S.
Lrmy, adopted herewith, sccurately swmerizes the evidonco
ageinat Fachinger, Thd comments thorein upon the evidence
23 to Fachinger'as guilt and tho conclusions drewn therofrom
are herowith oxprossly adoptoed ns those of the writer, The
following additionnl comments aro pertinent:

(1) Tho dirget testimony apgeinst Fachinger = tho
sworn confession of Flaucus and ‘the sworn affidavit of IHoumann =
tond to esteblish that Fachinger ordered the killings. Flnousus
'gtotod thet Foaehinger honded him an iron ber and told hin to
beat the prisoners to death, WNeumcnn swore thet Fachingor
hnnded Flauaus and aon unknown person iron bars immedinctely
prior to the murdera. BSuch unequivoenl testimony is entitlod
to oonsidereble weipght whon énuplﬂﬂ with othor feets and cir-
cumstances tending to prove the suilt of Fachinger, The frot
thet Fachinger wos o co-nccused ond nmey possible have beon
motlvated by a desire to shift part of the blame to Fechinger
is, of soursc, & circumstencc going to the weight to be given
this statoment, but onc which doos not necesscrily destroy
11 its probative veluo. Jith background information sdduced
a8 to NWeumann's identity, and tho strtement ifself gives no |
information aa %o wheﬁﬁ Neunann wes when he obsorved the
murders, but the statement has probative value and is one=
* titled to be considerod in conjunction with all the other
facts and circumstances, It is suggestoed, in this conncetion,
thet the very fact that Flausus and the unknown German goldier.
soth strengers to the sccused Fechinger, had the opnortunity
te, and did beet to desth, two orisoncrs who wore in the immo=-
dicto custody of Fachinger, the chief of police, tends to
corroborate the stotoments of Fleusus and Heumann, It is

aighly improbsable that Flaucus nnd the soldier would do so






a8 policeman to leave thé court yard and go to a guard room in
tle eity hall, a guard room in which the prisoners could have
beenh safely locked; and then left the prisoners aslone in the
hands of two strangers whom he knew had previously beaten or
offered to beat them., Less effective protective measure can
scarcely be conceived, Fachinger's testimony that it was
"possible" that he gave the iron bar to Flauaus is tantamount

to an admission that he did. His whole testimony, in fact,
about his reason for having possession of the iron bar is

feeble and unconvineing: "Then I went to the iron doop in the
back and I looked out to the Steinstvsssc to sce if any one was
coming from there. I wanted to close the door but couldn't,
Then I went to the place, a EtD?s;é.plﬁGG there, and got a piece
of irons I wanted to bar tho door il i1t. I couldn't, howe
ever, because the door opens to the outside. T wes holding

that piece of iron in my hand and went to the door again to geo
il any one was coming and ran back into the yard..." (R 320,

Tt appoars from this testimony that Fachinger first opened the
.dﬂﬂf = or, if it wes already opon, tried to close it = without
noticing that it opened to the outside and beforo gotting the
inon bar and returning with it to the door. Fachinger's
éxpianatinn of his poasesaion of the iron bar is wesk indeced
when contrasted with the sworn affidavit of Flausus that
FLchingér hunted for the bar and gave 1t to him with instruct-
ions to kill the prisoners, and the sworn affidavit of Neumann
thﬁt he saw Fachinger give iron burs to both Flanaus and the
Gcrman soldier, All the sctiona of I'achinger, in fact, prior

to tho murdcfa,pnrtray £ man wro waa vlenning and surroptitious-
iy éléih; in the uﬁmmissicn of illognl mets which, beccause of
his officinl paﬁifimn, he could not himself or publiely approve,

(3) The notions of Fachingor subsecquent to the murders
{=









tion for Clemency", siﬁnad by o member of the Commizsion gnd by
the defonse counscl, recormending thot the eonvietion ng to
Fachinger bo disapproved becousa, in their opinion, there waa,
first, inaufficiont esvidenco rdducod to suaterin the conviction
ageinat Feohinger and, sccond, the confession of I'laucus and
the stotenent of lMeumann were inadmissibls ns nos having pro=-
bative velue o ;. pigsonsblemnon, The "Meconmendation forp
Clemegney wes considored by the Roviewing Aunthority and the
lagel questions thorein sdeguste discussed in the roview of
the Army Judge Advoente. Tho folleowing additional comments
ara pertincnts

(1) Tho ovidence in this cscse i3 not to be
tosted by the requirenonts for sdmission which are
eppliceblo to courts=uertial and Anpglo-fmerican
domestie courts, By tho order appointing the Con=
llssion nny testimony which, in the opinion of tho
Cormission, has preobative voluc to n rensonnble non,
la cdmissiblo. Hearscy testinony is thus adnisasiblc
if 1t hns probative valuc. 3uch a tost of admig=
gibility - admittedly vrooue ond subjeetive = conforms
morg nearly to the contincntel (ineluding Germnn)
than to the Anglo=imorican proecedurc. The fret that
the testimony is horracy cffeets its probotive wolght
but not its ndmissidbilitys Thers onn, of course, bo
no legnl definition of 'probative welue®, Lny ovi-
dence whioh rengonnbla men; in the lipght of nll the
circunstonces and donsidering its source ond relevoncy,
would ronsonably consader cnd weish in tho conduct of
thoir affairs moy be snid tn hove probative voluc.
The evidenece in guastinn - thoe confession of Flrunus
and the statcrent of Noumnnn - corterinly mot this
very vegue test, snd its considerotion by tho Cormiis-
Sion was proper ond in ceecord with the goncrel prin=
giple that excluslonery rulos in the trisl of wap
criminals should be fow, How nuch wei hit should be
given 1t woa, of doursg, s ratter for the Comission,

(2) The real basis for the "Petition for Clunoney®
weg the eontontinn thet the pullt of the anceused
F'nohingor wns hot ostocblished beyond » recsonnble douht
le84, thot nlthough the confession of Flauaus ond the
stotoment of Neumcnn moy tochnienlly have been nd=-
missible in evidence, yot thore were of so little pro-
betive weluw, that eonnsidered in conjunction with 21l
the other proof, they do not sufficiontly catcblish hia
guilt, In the opinion of the writer, both the cone
Teasion of Fleusus rnd the stobement of Noumenn, are
ontitled to considernble erodenet, The confession was
written in the hendwriting of Flavaus on 20 July 1845,
sworh to before sn olfficcr of the United Stotes Arny,
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and edwmitteod in cvidence speinst Flaunus without
objection on his part, Flauscus does not thorein
rinimizo his own pert in thoe atrocities., He eould

not have ressonably belicved thet by fnlsely essarts
ing thet Fachinger gave him tho weepon and ordered
him to kill the prisonsrs thet he wna thoreby lesson-
in; the decroe of his own puilt or the severity of

his punishment. Fachinyer wes not the superior of
Fleuaus, and the lattor was under no compulsion . to
obey any order from him. In passing, it is.noted

that the eccused FPlouaus clectod not tn teatify at .
tho tricl chd tho comuission did not roguire him to
do so, &8 they could have donc, Presumably, both.

the Commission nnd tho ccoused Floucus wero satis-
fied with the nccursey and conplctoncss of the con-
fession. The stotoment of Houmann is equally cra=
dible testimony., It was written in his own hand=-
writing on 14 Lpril 1945, and aworn to before an

of ficer of the United Steotes Lruy. ~Nothing is dis-
elosed in the reconrd of trisl ts to why Newiann com=-
mitted suicide, from what naint of vantn o ho wit-
nessed the atrocities, or whet, if nnythin_, he had .
to 20 with then, Howevor, the testimony contoinod

in the stntorniont is not contredicted by any cvidonoo
oh bohnlf of the necused Fachinger, and is corroborated
in cencrel by the eonfeassion of Flounus and the cir-
cumstoneos nhove rolrntod, Such direct owidence from
Plounug rnd Noumann, coublod with all the other cir-
curs tonoos indientin active partieipation on the

part of Fochinger, fovm o chnin of ciroumstoncos
pointing townrd the _uilt of Trehinger, rnd no ativing
cvery reasonable hypothesis, wxecopt that of his [uilt,

(1) A8 © corrallary to the argument contained in
the "Potition for Clemenecy" thot there woa not sufficient
avifignca of the _Juilt of Fachinicr to Justify o conviction, 1t
is nlsn thare ocontonded that the wei ht of the evifionce was
not sufficiont to justify n Zecth scutonece beccuse noevw gvie-
denec "mi_ ht be uncoverod in the not too distoat futurc which
would chaslutely eatoblish the innsccnec of Foehinger of tho
offanse charged", snd that therofors the sentence ashould be
commuted, If tho accuscd wng not proved puilty boeyond any
wonsonnble doubt the conviction, of couwrse, should be Clg=-
gnnioveds If ho wes provad Juilty boerond sny rensonable doubt,
the scntence shonld be confirmod, unlcss it 48 to be commubtod
for rensons hewing nothin_ te do with his _uilt or innocenoco.
The su g estion thet o sentonce ghould be eommuted to o
penitentiary sentonce instend of Jisopyroved, becnuse of the
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insufficiency of the evidohce and the ultinate possibility of
proving the innocence of the accused by nowly discovered
gvidenhce, is both novel and specious. Thore is, noraover,
nothing in the record of trial indieating that additional evi-
dence is likely to be discovered, lNob does the "Petition for
Clemeney" su.geat what the newly discuvered evidence mi ht bes
The Germcn soldier who participanted in the murders heos ot been
appprehended so far a8 is known, ond the posalbility of hia
copture at this late deto would appecr to be remote, It is
coneluded, therefore, that the contention is without merit.

(e) The accused were each chrrgod in one specifi-
cotlon with the unlawful killing of two rembers of the Lllied
srmed forces, The evidence estoblished that the acousad
Flouews physieclly participatod in the sleyin. of enly one,
and that the accused Fachin_ or ordercd the killing of both,
but did not physically perticipate therein, The common desi_ n
onn the part of the nccuscd to porpetrate the murders, however,
was adequotely established. Legelly, therefore, both acecused
are principals and, in eonterpletion of law, the ncts of ohe _
are the acts of the other. There waa, theraefore, no varisnce
batween the proof and the alle.ations in the gpecification,
Each ncecused wos properly charged with, and ennvictod of, the
commission of both murders,

(f) Both nccuscd wore reproscnted by the scmo re-

gulerly eppointed defenac counsel and ndsistant defense eounscl .

The record cstablishes thet they offirmatively indicsted their
degire to bo so represented. They did not have civilisn
:ounscl of tholr own choosing. Haoving in mind that Fleuaus
implicated Fechinjor in the perpetrntion of the murders nnd
that Fachinger denied any participation, thore would sppear

to be such a conflict of intorcsts between the two acolsed that
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g8 8inglo defense counsel miy nt be hanpered snd embnrrosscd in
aroporly defendin both ceoused in o joint triel, This is poar-
ticulerly true wherd, as herc, there is serious question as to
the sufficioncy of the cvidenoo p.ninst one of the sccused, L4
erroful exeminetion of the record, howaver, doos not digelosc
any setion by counssl injuriously affmating'the subatantial
rizhts of eithor aceused, It is nossible that the deecision of
anunscl thet Flaunus should not testify deprived Fnohingor of
gvidence fovorable to him. It is oqually possible that tho
deeisgion boncfited Foehin or by oxeluding ecvidencc detrimentel
to him. The Commission itaself could, if it hed so desired, have
regquired Plounus to testify, Tho defonse in all nther rospects
wng competently and thorouhly eonductod, and there is ho
rofson bto assung fhmt gounael oxeireisad poor jud ment in this one
instonco, It ia not the perogative of the revigwer to substi-
tute his judoment for that of the Comusission or the defense
naunécl in mattera of trisl tactics. Hin funetion i3 to poss
upon the sufficicney of the avidenee cnd the foirness of the
tricl, Herc ho is completly unjustificd in presumin., first,
thet both the cormission end the defonsc counsel errod in nnt
eenaing Flauaua to testify bocouse esdditional testimony fovor-
£¥le to PFachinger misht be thus cdducced, snd that Fachinor wan
neensaerily prejudiced thoreby, To #o recason, is to pile one .
presumption upon another., Counsol for tho acoused, in the
"Potition for Clemecncy"” does not amsert thet he wos hamperoed or
cribarrogscd in defending botlh. anceousel, or thet nrejudico to
eithoy apeused resultod, It is conelvddd that the substonticl
rishts of the acoused wore not prejudiccd by the frilure to
provide aeperate defense counsel,

(o) The proccodings in this cnae sntisfied the regquire-
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ments of a full bnd foif tricl, and no error of omission on bhe
part of the Commission rasﬁltaﬂ in injudtite to the ndcuseds
The acoused were roproscnted by competont military counsel; a
two-thirds voto of the members present was required for both
convioction and sentence; competent interpreters were used, and
6ll ovidence considorad by the Commission mot the test of ad-
nissibility, i.0., that it should have probative valus to a
reasoneble mah, The record of trial could have been made rore
speeific as to certoin details (for instance, tho longth of time
Fachinger was away from the sconej at what time, with reference
to the murdors, he sumroncd a doctor; personsl data as to
Neumann, and the facts surrounding the teking of Neouncnn's
statemont), but those deficicncies dig not result in less than
a full end fair trial for both accused., Fer the ronsons stated,
tho writer is of the opinion that the récord is le ally suf-

ent to support tho findin's of ;uilty ns to both accuged,
anéd to warrant confirmation of the sentences,

e

It is belicved that no valid roensons for the axorcise
of clomenoy are disclosed in the rocord of trinl, The killings
amounted to murder, for which the donth ponalty is lowful upon
convietions Ilo exteonuating ecircumsicncas tro diselosod ot tho
trial on bohalf of either socuscd, They acted Jointly in the
performance of & common intent to kill the vietims, They ex=
hibited neither merey ror remorse, but only o complete diaroyard
for human lifo and civilized conduct,

10, COHCLUSION:

1t is accordin_ly bolioved thet the sontoncd of the
Lormiissionh ns to coch accused be confirmed. Forms of action to
acoomplish $lid: wreault Lin ttboehad hereto,

JANES D, MURFPHY
Captein, JLED
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