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Hoinrieh ATXIY

DEVIENW AUD HECOME ! A TI00
1. TiZal Nafat The feouwed was tried at Dechew, Germany, durins the
purlod 3-4 Docempber 154", befrre & Gencral Military Gavornment Oourt,

I1. OHARGE AYD PAMYITILLRG:

T

CLABUE:  Tislati-n of the laws and Usaree ~f War.

Partiewlars: In thet Heinrich EIXNEN, = Gerran Fautisnal,
did, at or near SFRINSE, Germmny, on 2r abvat 26 Hoveobdor
1944, wrengfully k111 & maxbar of the ariad Foreas of a
n2tirn then et wer with.the then Gornpan Releh, who wae
then and thers a suwrrendered and unar;ed priscnor of warp
in the cust-dy of thi thon Gornan Roteh,

111, SUMEALY OF BVILE UM: On 26 N-wonber ]:Qé-l, an unlisantified unaraed
canadlan flyar parzchuted tn she zr-und noaar Spr}nga, Gerrgay. The
accuscd, & emnvalescent irmate ~f A military ﬁéépitﬂl At Sprinee, ar -od
with a rifle, gsenrted the flyer tnward.thc hnepital, On the way tn¥tna
nosplibal the aceused shrt Aand k11led the flyer. - The sccueed adnittad
killing tho flyor, but elsimad thet the flyer astempted to attaek hin
with a stick,
IV, EVIZEJOE WD REOOMESTATIONS:

le Belnrich RINEN

Uationality: German

gt i

Civilinn Status Taxtile Tannor

Party Btaﬁpn; Hnna

Military Statusy Meiber of Gurpan Arsed Porcos
Fluoe | e

Findinve: r3

Sentoneo: Death by hanglng

Bvidenco for Prosssution: On 26 Noverbar 1044 an unifentified




and unarmed (R 20) Canadian flyer (. 17, 22) parachuted tn the srrund
noar Springe, Germany (R 15, 26). Hingelhan, & witnese wh~ wia in tho
lapality in which the flyer landed, tostifled that he sbeervad the flyor
graing down tar~ugh hizh trose and Bew hiw 1ia o0 the ground f-r & while
and then erawl alonz the ground (R 16, 54). Schrenemeier, & police
~fficial, v vod in this loeallty and found Sincalhen and the accusod
shere (& 6 . Tho eccused was wearing the plue-white unifrrm »f & hoecital
tpmete (. 14 &2, 26 88), Sehrenemeler saw the flyer slttin. next tn g
tree aad wovioaed te she fiyer, indigating that the latter ahruld ¢ mo
trward ‘Bia (. 27} The Tiyer painted %o his luge ‘A 27). Schasnem ler
gBve tho fiyur tws el cls with whieh to suppirt hizeslf (R 27). Ine
half—oraw] ing osaner sad periially auprnrti?g himealf with & trae branch,
th; flyor movad himecif about 30 ﬂataFi {5 17, 19}, BSchnuinemaler tnld
Liingalhan thet he would have %0 g0 ﬁ;er ﬁn the plane and mekod him 2
ropain with the flyer. The accusad voluntsered to ramaln with the flyor
(R 28), Bchnanumeizr'éwlﬂ rha accua;d t7 take the flyor to the hreplial
(K B4, 55) which was .~ 1. nearty (R 35, 42}, XHinselhan had with hin
& loaded Mannlincher hunting riflae, caliﬁ%e 5,6, which ussd "dun—dun"

{h hlmentol) bullets (E 17. 18). He tf;at‘.fisd.'?th&t tha offeet ~f such
bgllhtﬂ w=a to uekoe an aperturs of tha.aﬂne slze as tha bullet whare 1t
sntered ap object but tn nake an oponlng gpprozimately tha eize »f 8 rman's
hand where the bullet paseed thr-ough the ~bject (R 18). Ringelhan loft
his Tifla with the mocused (R 17, 22} who wa; auparsed (B 28) after the
letter had requested that he lsave tho rifle with him frr musrding pur-
poswe (8 17), Schronemeler thon loft with Rincelhen and they drove to

e hunting lrdgc (H 28).

Hasalhorat, chief phyeician of the hospit=l lncated et Sprin.e {r 42},
was riding in & cnash t-ward the hospital mend saw the accused armed with
a2 rifles going in the sane directi-n na f2o4 behind the flyer who was
walking with the ald »f twn large sticks which he used in the menner of
g gkioer, A&fter Haselhorst hed arrived =t the h-epitel and had annocunced

%o o h-spital sergosnt that » priesner wwld be there shortly, the accused
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arrived alone., Hasslhoret a2sked himi "Where is the pris~ner?" The
acoudad replied in & rether excited fashi~on that the prigsner had threatened
hiz and that subeequently he had sc~t the griscner, Haeelhoret than said

tn the scoused: "But rme dcesn't An such thinge -- -ne dooen't shong

right away", The accuscd raplied ta the effoct that the flyer had
threatened hin and that whera the sccused came from such flyers wara

always shooting =% wrmer and children snd would frequently be lynched

(R 43, 44).

Sebruneneier, aftor arriving et the huntirg lodee % which ho had
driven, huard a ghot, Ho went back and frund the flyer's dead bedy lylng
next to 2 ditech (R 28, 29, 32), Thors wae A Pm.a w-und, which in Sehnonc-
mafiar'e “cpinion“ wae in sha risht eids: the }hnla enrner af tho hoad,

8% a pleece 1lndleztzd by the witnoas, Mt nst rec-ried in the tostin oy,
was gonu, Schoenemeier did nast pay any mttentlon to whether sr not there
vas & yound in the other side of tﬁﬁ hé"d. The accused waa prosant and
Sohoenvrmeicr smeked himt "Weat 40 ym Lhink you are aning!" The accuscd
snavored; "He rosieted” ﬁhh-dncmaiar agkid the sccus:d nn further
questiona but took poreonal deta from him, The.bhdy of the flyer was
lying oo ite hack and Schoenomsier turned 1t avar, ‘From nbearvating af
tho wrund, Sehocnencler e-neluded that & shot had sntered froo tha ri:ht
Bide of the flyer's heed, ' Schicnensier thng 1eft-tha apcused aal went
over to the flyer's plane (R 29, 32, 40), The flysr, when he londed 2nd
Sehnencmelcr had roechad him, was under Sencenermaiar's profeeting, pur-
auant to orders which tha latter had recelved t- the offcot that ansmy
flyers wero to be captursd and taken to his headquarters, Schouncmoicr'a
sutnmobile was ton emall for him to traneg-rt the flyor in 2nd ha did nat
taks the flyer to his (Seh-oneneierts) hesdquart.rs bocause ho first

bad to g~ tn the plans (L 35),

Bauso, chief physician fr & rilitery hoepital t~ which the abve-
mentioned hospital at Springo was subsrdinate, st=ted in his sxtrajudicial
awrrn statoment that -n balnr inf-rmed thant the mocused, 4 h-epital
patient, had kiliéi an snomy flyer, ho instructod his adjutant, a Captadn
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Jehultzo, to investissto tho killing; that ths latter sonducted am in-
vestigaticon; that Bause saw the accused, talked with him ana guestinned
him 8t the time of the investigation and read the report nf the investi-
gation; that the reoport stated that the gccudad had pleaded self-defense
and had sald that he had tn shont the victim becauss the flyor attackaed
him with & club; that Bauss had hoard that the tullet wound inflicted
wae 1o the back of the victin's head, which mede the self-defenso Tlea
a0t very plausible; and that whepn Fause questionod the smgcused, the lattar
eald that the tlyer hed ap injurod leg and used & atiek for gupport, that
he ordered tha filyer tn walk townrd the hhepital, that after a short
walk the flyer eat down on a stone to rost, that when he ordered the flyor
to proceed tho flyer refused to do so and "trcated! him with his etick
end that thoreupon he shot tha flyer. Bause did not believe thia Rtory
of the accused, The repart »f investization was forwardsd tn highor
headquarters and when Bause did not repeive any reply to the repert
#tar two weeks, he lnguired h;:r talq:pfmna concerning what ateps had
been taken regarding t- - repocit and wag told in no uncertaln terme to
leave well enough alone (R 10, 11; P-Ex 8y Pp. .1, 2},

Behrendt, a gamekeaper, stated in his axtrajudicial ewern statement
thnil:. on 26 Novembor 1944, whils heo waa z-id,.'r.rag ir.: 8 hunting cart toward
the hoepital at Springe, he saw a flyer hobbling aleng with the ald of
& stick, and a soldier was walking behind him with a rifle; that after
arriving at the lecaticn ef the hospital he hezrd two shots whieh ssanad
to be from the direction in which he had seen the flysr and the soldier;
that sometime the next day he saw the flyor's body lying by the readside
covered with leaves,the hesd covered with bloed; that he was told either
by Haselhoret or & matron that the flyer, after Testing, was ordered by
the soldier to go on but adepted a threatening attitude with a stick and
was shot by the soldier (R 11, 12; P-Ex 10, pp, 1-3),

Hueper, a cemstery warden at Springe  stated in his extrajudicial
fworn statement that in connestion with the crashing of an airplans on
26 November 1944, a eingle body waa deliverad to him on that day for
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burial; that he placed the body in & coffin on the night of 26 Novembur
1944 and the body was burisd the next dey; that there was a emall hele
like & bullet hele in the center of thé back of the skull from which
blood had been diseharged and that he noticed no other injuries on the
bedy (R 10, 11; P-Ex 8, pp. 18).

virenge for ense: The accused testifisd that Polieezan
Schosnemeler teld him to take the flyer to the hospital, saying that he
had to go over to the flyer's sirplane %o block it off, and either he
or forester Ringelhan handed the accused a rifle, They left the mccused
alone with the flyer (R 54, 55), The accused walked along the road toward
the hospital with the flyer ahesd of him, walking with two sticks and
then with one, After thay had Proceeded a uﬁ;rt ddgtance, the flyur
aeked for another stick and the acouscd gave him another (R 56), Ha
walked with the aid of the dticke, as 1f skiing, and discarded ons of them
when he sat down (R 64), A little lateér the flyer made & motion like that
of steering an automobile, inileating ;hat he wanted an automebils to
drive away with (K 56, 61), The aseussd shrugged hie shoulders and the
flyer said somsthing which the acoused could nof understand (R 58],

n direct examination and 1in reply to questions by the Court, the
acoused gave the followlng zccount of the uhuotiég of the flyer: After
walking a while, the flyer pointod with a etiok téward the grass and
the accusad said that he could sit down, The accused sat dewn thraes or
four meters from him (K 56); Then the fiyar put & etick under the noso
of the accused and made a "meap" faca, The accueed pointed to hle rifle
Bod warned him not to do that (R 57, €6), At this bims the accused moved
about twe meters further away from the flyer, thinking that the latter
might attack him with ths etick, Then a few desr orossed the road and
the acoused looked in their direction, Then the flyer Jumped toward the
Bccused and the latter Jumped backward and then Jumped intc & small diteh
which was behind him, The accused threw his rifle up into the air and
fired, The accused wes efreid that the flyer would hit tha rifle out
of hie hande (H 57, 67), Ths flyer collapsed (M 68), The accused esti

mated thet the flyer was about thres yards dlatant from him when he fired
B



the rifle, 1In reference to the place &t which the bullet struck the
flyaer, the secueed tesatified that he reealled Iunl;.r that thersc was somo
tloed cn the flyar'é head and neck (& 58), After the flyer fell down
he did net move egain (R 58). Bafore the flyer had seid anything, Lhe
accused made & trial shot with the rifle by firing it into the air (R
61).

On cross—-cxamination, the accused gave the following account ef
the shooting of the flyeri Wheon the flyer etuck the stick under the
nosa of tha a&ccused, the flyar wae 8f{1ll sltting down, Then he 1lay
on his Fidﬂ. 4 1little later, me the mecused was watching some deer
peeplng and wee locking half aslde, the flyer got up and, as the flyer
"meant to strike" the aeccuscd, the latter J&;pad back and get hold of
the rifle, The flyer came towerd the 'accuss«d with the stick. Then the
acoused lifted up the rifle and shot (R 64, 65),

In an oxtrajudicia} sworn statomént, the accused stated that the
flyer came toward him twice and put ;'stick_undar the sccused's noso;
that the flyer crawled foward him both timee, hitting him under the
neee; that the firet tlme the flyer arocee to g a_:it.ting peaition and
the accused told the flyer not to do thls &nd the second time the flyer
arces to his feet (R 9; P-Zx 74, pp. 1, 8). L

In Bn extrajudicial sworn setatement in hie own handwriting, the accused
stated that the flyer took a club end hald 1t before the accused's faco
and the accused told him he should not do this; that the flyer then cama
teward the secused and tha sccused jumped aside and shot the flyer
(B 7, 8; P-Ex 64},

Sufficjency of Evidence: That the accused killed the flyer wae
admitted by tho sccused and was proved independently of hie admiseion,
His plea of self-defensc was based solsly on his own self—serving testi-
mony and etatements, The evidence thet the bullet entered the back of
the flyer's head definitcly contradicted the claim of the mceused that
he shot the flyer in self-dafenee, The 2ccused'’s accounts of the shoot-

ing differed in reference to the details of the metions of the flyer and
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of the accused ilmwedimtely before the shooting end no eingle socount
thereof by the eccused wae clear and definlte. The evidence concerning
the location end character of the flyer's wounds, inetead of being in-
conelstent and contradictory, as defense counsel hes asserted in a Peti-
tion fer Raview, ls both consletent and gonvineing to the sffaect that the
flyer was shot in the back of his head with a "dum—dum" tullet, The
evidence, in the aggregate, on that subject deseribee the wounds rd-—
ceived as of such character as would be thue produced, MNe ground ie
apparent for doubting the truth of the extrajudicial eworn statement
of the cometery warden who prepared the body for barial that thers was
& emall bullet aperturs in the center of the back of the flyer's hoad,
With this etatement, the testimony of SﬂhnELEm&iﬂr* the poliece official,
that he observed & large wound at the front Aand side of the flyer's
heat, and the teetlmeny of Ringelhan that the hunting rifle which he
furnished to the accusgd uaad+“iﬁﬁaddm“ tullets, are entirely coneistant
and, together with it, strongly tandltn prove that the ageused fired
the rifls into the bask of the head of the flyer, The Court heving
cbeerved the accused and other witnosses was 4n’ the position to Judre
the eradibility of each in tke reaalut}on of lssues of fact presented
by econflicta of testimony, .

Thoe findings of gullty are w&rranted.iy thé evidence, The sentonce
ie not exoessive,

Petitions: & Petition for Heview was filed by defense counsol,
Mrs Cleudio Uelitale), 16 Dacember 1947, Petitions for Clemency were
filed by Franz Eseer, 12 December 1947; and by German defense counsal,
Tr, Hans Fr, von Zwshl, 14 January 1948,

HRecommendationt That the findings and eentence be approved,
Ve QUESTIONS OF LAW:

durisdiction: It is clear that the Court had jurisdietion of the
person of the ageused and of the subject matter,

The defense, by motion (R 48) and, also, in a Petition for Review,

chellenged the jurisdictien of tho Opurt on the ground that the offense
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wea committed in the British Zone of Cceupation in Garmany, War sriri-
nale, brigands, und pirates are the eomcon ensoles of all mankind and
all nations aave an equal interast in their apprehension and punishnent
for thelr wiclations of internsatinnal law, Oonoerning this question,

it 1a stated in "Wheaton's International Law," Volume I, Sixth Bdition,
at page 269, that every independent state has the judicial powar to
puniak "piracy and cther cffenses ageinst the cormon law of nations, by
whomsoever and whercecever eommittsd," Military Government Courts have
juriadiétinn over the natlonals of any country who are in the United
Statee Zune of Cccupation, except &s to certain classes of Amoriean

gnd other nationals, e.g., military parannnaf, t2 nona of which the
Juriedictional queetisn hare prasented ;pertalne, Ooncerning jurisdiction
over war erimee, no lizitation ie 4mposed, (fee Sections 5-300,2 and
£-300,3, Change 1 to Title &, "Logdl and Penal Administration of "Mili-
tary Guvernment Regulationa,' éuhliahéd bty Office of Military Government
for Gerrany (U.5,), 27 March 1947,) Concerning the genaral question of
universelity of jurisdietion nver war erimes s@p-ﬂUﬁivaruality of furia-
diction Over Wer Crimes," by Cowles, Califernia Law Review, Tolume
AXXTII, June 1945, No, 2, pp. 177-218, -

It may be that the defense intended to 'mttack the jurisdictisn of
the Court on the ground that the ascused could not he tried in the United
Statos Zono of Oceupation unless certain administrative Btepe ware taltan
as provided by Section 4, Article III, Control Council Law Nn, 10, which
providos)

" 4, Perscne known to be wanted for trial in another Zone or

outside Germany will not be tried prior to deeisisn under Article

IV unlees the frct of thair epprehension hae been roported in

accordance with Seotion I (b) of this Article, three months have

Blapeed thereafter, ard no ragquest for delivery of the typs con~

templated by Article IV has boen received by the Zone Jommender

goncernod, "
The defense failed to meke = showing that the provisions in question
were applicable to this mcoused sven from an administrative point of
view, In any event, the provieions in question are moroly administra-

tive and not jJurisdictional, Failure to strictly comply therswith would

8



not have affected the jurisdiction of the Court. Section 2 of the
same article of that lew provides;.

" 2s The tribunal by which parsons charged with offenses hora—

under shall be tried and the rules and procedures thereof shall

be determined or designated by esch Zone Commandsr for hie re-

spective Zone, WNothing herein is intended to, or shall impair

or limit the juriediction or power of any court or tribunal now

or hereafter established in any Zone by the Commander thoreaf,

or of the International Military Tribunal established by the

London Agrsenent of B Auguet 1945,0

Men Capecity of Accuped: Albert L. Elenor, Major, Unitod States
Army Medical Corpe, in an unsworn report of "Psychiatric Findines" cone-
cerning the accused, statedi "This man is not peychotie, He can diffar-
entiate botween right and wrong, His intellect is sufficiently pro-
served to be able to aseist in his defense ﬁnd follow the proceedings
of hie trial" (R 67; DEx 1, pp. 1, 2). It does not appear that the
defense contended that the accused was insane at the time of the offanea,
That the Court eoncluded that_théﬁhcchlﬂd was #ang At the time of the
offense and at the time of tha triallia Inherant in its procceding
with the case and sentencins the accussd, ' Thore s nothing to indicate
that the Court faproperly evaluated the evidencé. It corrsctly exercised
lte Jjudieial powar and there is no raqyiramﬁnt.in.tha applicable procsdura
requiring a special finding me to sanity (United States v, Wegmann ,
opinion DJAWC, December 1945), | |

Bxauination of the entire record faile te diselose any error or
omiseicn which resulted in injustice to the acoused,
Vi. COONCIUSIONS:

ls It 18 recommended that the findings and the sentence ha
approvad,

s Lepgal Forme MHos, 13 and 16 to accomplish this result are

attached hereto, should it meet with approval,

RAYMOND J, HEILMAN
Major Inf
Poat Trial Branch



Having exenined the record of trial, 1 concur, this

day of 1548,

ﬂl EI mm
Lieutenant Colomel, JAGD
Deputy Judge Advooata

for War Crimes
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