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DEPUTY THEATER JUDGE ADVOCATE'S OFFICE A
WAR CRINES BRANICH
UIITED STATES 1'0RCES, EUROPEAN THEATER

"

19 Hovember 1945
TR ITITED & T7TLLTES
va Caga Mo, 1l2=1145

Clemans WIEGAITD, & CGerman
Natlonal.
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AEVIDN AUTD OO TTIDATIONS

1, TRI/L: The accused was tried at Heidelbery, Germany,
on 15 and 18 October 1945, before a CGeneral Military Court,
appolnted by parsgreph 1, Special O{dara Nos 278, Headiuartera,
Seventh U.5. Lruy, Western Military-District, 5 Ootober 1945,
as smanded by paragraph 27, Epéﬂial Orders Ho. 283, 10 Cotober

1945, and paragraph 10, Special Orders Ho, 289, 16 Dotober-—-—
1

1845, same aeadcuarisra, \ r
2e FINDIVGS3 The offense lnvolved wnay Pleas Flodinge

OHAAGE: Violution of the Lews ofrhhr NG G

Specificationsy 1In that CLENE'S WIRGLYD, &

Germen Hationel, did, st or neal Frankfurt-

gm=lain, Ginnheim, Germany, on -or maout 21

Hovamber 1944, wilfully, deliuerataly, and

wrongfully, kill JNTHONY B, MLRTIY, & member

ol the Unitcd States [rmy, who was thon a

aurrepndaerad ahd unarmoed prisoncr of wer in

the custody of the then German Reicsh, by

shooting hin with & pun. ’ G G
3. SENTENCE:

The Court, by ot least a two-thirds vote of the membors
pregent at the time the vote wes tekoenr, convicted the sccused
and sentoncod him to death br decapitation, Seid sentence was
unheld ohn roview Wy the Reviowing Lutﬁofity on & Novamhar 1845,
but the method of execution wes chouged to hanging, The record
of trial has boen forwsrded to the Commending Gencrel, United

: ¥
Stetes Iorces, Buropoen Theater, for fingl sction (parsyraph

B o, Letfer, Headdqusrters, United States I'srcas, Europessn



Theater, LG 000.5-2 G.LP, 16 July 1945, aubject: "Tricl of wer
crimos and related cosos"; Lrticlo VII, Ordincnoc Yo, 2, Mili-
tory Government Courts, contoined in Hendbook, "Militery
Government Gormany, Tochniesl Menuel “op Legal nond Prison
Coficors, 2Zna Editiuﬁ“ poE0),

4, DiTL LS TO ACCUSED: The szcused was lundor of tho Orts

ETUDDG, o subdivision of tho Wazi #Herty, for Frankfurt-Ginnhain,
g suburt of Frﬂnkfurt-nﬁ—ﬂnin, Gormeny. Iic was ¢ school-
teacher by vecstion. He Joined the Sturm-ibtoilung {“EL"} on
1 July 1933, snd beceme & membee of the Hdezi Party on 1 juzust
19354 He wos g hlock-lcuﬁcr atid asfistant in tho office of

tha Ortsgrupponleiter in Ginnhqim,.Frankfurt-uﬁ—mtin; from
1937 until he wos ﬂrtftoa into the aruy in Auiust 1939, Ho
boecme o sorgecnt in Déuomb&r Y220 and prrticiprted in tho
French ernpaizn, 1In Luguat lQEG be wos discharped from the
trmy cnd rosumed his tceehiing end h?ﬂ activity with tho party
in M'renkfusrt-am-lcin, Ho fuceossivoly held severcl positions
with the Perty, laneluding thao lnndurshiﬁ of tho iir Reid Pro-
toetion Orgonizntion fop Ginnhuiﬁ, anﬂ.finmlly wea copointed
‘rtagruppenloiter it Jnnuary 1944, o is 46 yocra of ape, is
meeried, cnd hos one artphter. His mnﬁhur, f rosidont of
Freokfurt-cn=Iran, wcs “orn in the Initod States, and ons
brothor is o gitizen of the United Strtes, resident in Mow ¥or
Tarther detcils aro sot out in his "Lebonslouf™, op lifo story,
contained in the record of +pipl (Pros. Ex, 23},

5. RECOMMEYDLTION: Thet the action of the Militery Court

end of the Reviawing Lutherity be ennfirmed,
€. LVIDENCE:
. (o) On 21 Novomber 1944, on jneriean plane wes shot

down over Gianhelm, Gomany, Sovercl members of the oraow,



including /Anthony B, Martin (R 12; Pros. Ex, 1), percchutod

to sofety from the burning plana (R 7,11). Martin londed 1in a
fiold neer Ginnheim (R 7; Pros. Ex. 8, 8, 11}, He woas cep-
tured, sard, whilc being led owoy with his hends in the alr, was
shot i1n tho head with s pistol from o distanee of obout six
meters by the accused Wiegend (R 7, 18; Pros. Ex. 23, p 8),
Wiegand, thinking ho hnd killad the flicp (R 12), thon loft
the scanc, Later, upon being informod that the victim wes
9t1ll olive (R 12), Wiogend beceme "wpaot", said "Ho must dio",
and roturncd to whoro the flior loy (R 12), Ho refuscd to
Darmit tho woundod man to ha-tnkonrclacwhura (R 12: Pros, Bx,
23, p 10), and helpad thoe Gorﬁan';alicu drive spostrtora from
tho secnes Ho ond o VWehrnreht officer then talked to tho
wounded man (R 12), Tho ﬁﬁhqﬁmcht offiesr thon left., Wiogand
11t o cigorotto cnd wellead nﬁuut, areauncbly to sce if he woa
belns obaorvad, He éhnn draw hiéﬂgun, appronched the victim,
ond deliberately fired two shotd into his herd (R 12; Pros,

Ex. 25, p 10)., Death resulted Ffrom theso gunshot wounds withe
in three hours of the time they wera ipflicted (R 7).

{b) Further detcilag uvidaqca wlll not bes set forth
noro, but the reccpitulation eontained in the raviow of thg
Steff Judge fdvoesto, Seventh United States jrmy, dotod 27
Octobor 1945, appended heroto, is adoptod in its antiroty.

7« JURISDICTIONG

The Military Court which hoerd this CaSQ was properly
sonstituted onnd had jurisdictior over tho subjoet mottor and
cf the nccused (Letter, Hosdquertors, Unitod Statos Forces,
European Thentor, LG 000,5-2 GLF, 16 July 1945, subjoct: "Trisl
of Wor Crimos ond Reletad Cnsoa'}, Offcnsos ogainat tho lows ang
usages of war committed prior to cecupntion arg Freporly

sognlzable by suech gpecinlly appointaod military esurts (Lettor,

H.Ei-



Hesdguerters, United Stetos Forcoea, Duropoan Thaafur, SUPTE ).
Such courta era tribunols cansfitutud under the common low of
war with jurisdickion anclogous to, thot of military cormia=-
gipons. Ther arc, in Croct, militory commisslond oxcuﬁt_;n o fk (g
Thay heve, theraforg, jJurisdiction of offconscs ageinst tho
internntionel lows of wnr eommittod prior to or during bel-
ligecrent ocoupction {(SFJON 1943/1T571} cnd ovoer indavidual por-
setrotora thercof (Lrticlecs 2 nnd 4 of tho Gonowve {Frisnnora
o® Yer) Convention, 27 July 19283 Lrticle 23, per {e¢) of the
Lnhox to the Hogue Convention o, IV of 1B Octobor 1907;
Chsugo.l, 15 Vovenbor 1944, prr. 555.1, FII 87-10, Rulca of
Lond YUnrforo). It 48 bewond fuastion thot tho effonse In the
instont ecse == tho doliherrtc nurder by o elwilion of o sur-
rondgrod cnoeny soldicr :-'Ennhtitutcd unlewful belligoroney oand
wes ¢ vioclotion of tho lnwa ;f wey properdy tricble by the
mllitary court h:uinﬁ custody oftho offender.
B, DISCUSSION: ST
(e) The ovidonou Ust;hlishod aonolusively thrt tho

aceused, o~ eivilicn, ghnt the deccnacd, o ecptuwred sombatont,
in tho beocd with o plstol nnd thaf hu.lntcp, unan losvaing thot
tina deooosed wor 3£ill olive, rnturuﬁd to tho secha cnd do=
liborotely killed him oy firing two rwore shots inte his hecd,

hio gccuacd pdrilts. ¢vory olomoit cascnticl to watoblish n oweor

dria (Proes BEx, 23}y Ho offers no defonac, but only oh oX=-
cirnption, to=wits thet he wes inflenod oapd cmbittered as o
rogult of the L1liod bombings »nd by Mezi propeoponds thet
211ied fligrs wore poid murdercra who should be put te dusth.
Mis mictumonts cstoblish coanclusivoely that his reta in sloying
the victin wore not inwvoluntery or the result of moncntory
ncasion, but wero thu rosults of o lonpgstonding ond doep-acatoed

setrod of £lliod cimwn. o does not in his strtemont roisc

% abia



the defense of superior orders, Ha, himself, in fact, a= the
Ortsgrupronleiter, issued orders. Ho overruled mambors ol the
Gestepo end Wahrmrcht when sugrcations were mede thot tho
wounded unn be renoved from the scehe. He roturned aftop
felling to kill tho wictim with tho first shot, end thon, after
welting until tho crowd haé left, nftor talking to tho vietin,
and efter lighting e cigrrotto cnd lonking sbout the sconc,
doliberntely shot tho cirmcn, Thesoe were not nots cnormetittod

in tho hoot of suddan pragion, but were plenned, deoliborcte ond
vengeful. The testimsnr, ineluding tho strtomont of tho cc-
cusecd, csteblishas cnnclusivu}? 1l tho oclcrmonts of corrion

lew murder, Suech o rurdor, ﬁhrpotratud, r8 here, upon a
copPurad cneomy conmbetont by nlnivilinn engrgod 1n unlawful
belligereney, constitutos o ¥er erina, Considering in its
ontirety, this raecord loavaes ro ¢oubt whatasover as to the
gurlt of the rccuscd, :

{b) It is noted that £t tha'ﬁutaot of the trinl the
zamber of the court scninr in ronk dosiznoted the legrl offigor
ﬁa Presading officor of the Court, Such desipnetion woa con-
trory tn tho nrovisions of the beaic roguletion rolatin- to
gueh apncihlly appointed mllitcrr courts (Lotter, Hoedgqurrters,
United Stotos Forces, Turopcrn Thaoater, supze), whieh proe-
vides o3 follows: "The senior menbor pruschnt et orch trirl
#ill be the President ang Prosiding Officer of tho Court",
Although the "Rules nf Procedure in Hilitcry Govornmcnt Courts”
(Pore 2(3) conbrined in the dondboal, "Military Governmcnt
darmany, Technicel Monual for Lepgel end Frigon Officaras, 2nd
Edition," (F 33) provides thot "whan fensible ¢ Logel Officer
shell bo desiznated to preside o , . b7 the scnior in renk",
duch praviqianu haos been supsrsedes by the enntrorydirectionof the

lotter above guoted (prr 7, letter, supre)., The irrogulerity,
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howgver, did not injuriously alffect any substantirl right of
tle ceeused, end, since the Legal Officer wns presumably
better quelified bacausse of hils legal troining to presida,
may hcve resulted in & morc Just triel for the neguaed,

() Modifiection of the sentonec from donth by do=
capitation to denth hy hanging is diserotionory with the
.Lppoinﬁin; Ldutnority {parnyraphs 215, ERE, 8Baction 2y Parv, I,
Hondboclk, "Militery CGovornment Gorwany, Tochniesl Yoourl for
Legel and Priscn Officers, 2nd Edition"), and in the instont
crag Justified for tho rensons ﬂtﬁtﬁﬂ in the roviow of  the
Stoif Judge fdvoente, i.o., thrt Qxacutimn by henging 18 in
receordanca with methoda pruvéilihg under our domcstiec leaw, cnd
thnt cxecutiun by deeapitation, mlthnuﬁh consistent with Gormap
orivdnel lrw, might af@gn& tHE_EenaihilitiES of poople in tho
Unitod 3trotos, |

(d) From ﬁn exaninctiol ol the entirg racord if
epperrs that no orror or omissisn, technicel or otherwise, by
the Court resultssd in iajustics to the nccused, The proaeod-
ings satisfied ell the roquiraments of o fair tricel. Tha
Pi;ht of confrontotion woa nﬂhure% to} chellenges for oruse were
allowed ; ni%itarr cnunsei wee provided and eivilian eounsol
bermitteﬂ; comnetent intorpreters wers usod to koop the racusad
ond counsel informed of what wrs snid and £ono; oblactions to
teatinony wora pernltted; and o two-thirds vots of the maenhans
of the Court pruaﬁnt wra roguired for both convictian chd son-
tenco. Thore wes suhstanticl corpliancy with the requircients
cf the Technienl Unnuel cvove referred to and with the fencrol
s-ineinles of internstionel low reccgnized es nrplisoble to the
trirl of such cnsaes,

8¢ CLEEISY:

(c) There is enpended to the facord o "Petition for-



Clemoncy", lobeled "Legel Form Mo, 10", dated 24 October 1945,
sighed by Dr, Munzinger, Defenso Counzel, and with supporting
stotenents from eight sequeintances ong Telatives of tho
tecusad, It i3 not known whothor or not tho netitiosn wes
conalidorad by the floviewln:; futhority, The retition and sup-
sorting stotemonts nsk thot the denoth sentence bo cormutad to
canlinomont in n Penitenticry, cnrd, in dotarel, ropoct the
contentions of the neceuscd contained in his atotonent (Fros,
Ex, 23) thet he wrs misled end inflased by Nezi propeogenda, t
that he wes nervous cnd 111 % the tire of the eommission of
the offensz, and thot his past racérd ehd reputeotion cre pood,
Twy of the supporting stntemcfits ero from the vigrrs of
Cotholic cnd Protcstant churchos, respectively, in Frankfurt,
Tho former stotos thet th"acéusnd Waa r mimber af the cone
pregetion "up to the dote wh;n he 1luit tho church" end "por-
sonally mada no diffieultics bufore nor aftcrwards", Tho
lattor stotos thet the neeusod a8 Orteprupponlciter “nover rrdg
any diffioultica" for the cangy&gﬁt;nn.. Other stotomonta
g3sort thet ns o Wozd lordor in the cé:uunity he wos persenclly
honuat, bunuvolent and helpful ta'P:rtf ohd nop-Forty newmbora
cliku. Sevaral soy thet hoe wes - ftﬁ:ticrl linzi,

(B) It 1s belicved thet no walid rorgans for tho
exoreiso of clorwney arc eontained cither in the rotition lor
clemeney and supporting atetononta, or in the "Lebenglopd®
(Pros. Ex. 23) of the nccused, In foot, in the thirteen-zng
sttomptad explonntion by thoe reccusad thero is nothing indicot-
Lhy contrition on his part but only an implied attenpt at
Justificction for commission of the homicides, The writor
coneluded from rendin:g tho cxnlrantion of the ccoused thot he

a3t only believed et the tine thot ho wes morrlly justilied

in committing the wurder, but esntinuas Bo to %YWeliove, Thore
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cannot be imegined s more wanton killing of & >risonce of war
under less extenuating circumstances than is diseclossd by the
fects in this case, It ls beliecved that if the death penalty
is not to ba imposed upon this asccused then it ahould not bae
imposed upon any German national for any killing of unarmed and
defenselezs prisaners of war. Thé sentence of the Court and
the action of the Reciewiny Authority thereon are Just and
comnensurate with the nature of the offense cormitted by the
eccused,

10, CONCLUSION ;
1t is accordingly beliaved that the sentence nf the

Court should be confirmed, Forms of sction prepared to ac-

complish this result are attached hareto.
o
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