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; 1 December 1945
v ) Case No, 12-1149
4Anton Schosrer, a German g RFVIEW AFD EEOOMMRNDATIONS OF
Naticnal, Y THE DTPTTY THRATER JUDGE AIVOCATE
1, I5IaL. The accusad was tried at Dmchau, any, on 14

Septerbsr 1945, befere a MNilitary Commission avpointed by PaATagraph
3, Speclel Orders Yo. 751, Headguarters, Third U, §, irmy, 10

September 1945,

2, FINDIMGS: The Cffenese involved was! Pleas Findings
CHARGE: TVielatlon of the Laws of War . G G

Siuclification: In that anton Schosser, Joeaf

Golébrunner, and alfons Jacob Wilm, Oerman

civiliana, did at or near Moosinning, Germany,

en or abeut =) July 1944, wilfully, deliberately

and wrongfully encourage, aid, abet, and vartio-

ivate in the k.lling of arthur V. Manoch, a

member of the United States army, who was un-

armed and a vrleoner of war in the custody of

the thea Gernsn Releh y Jile’ G

Uoon motlon hy counsel for all ;;buﬂed, the Commlisalen granted
a severance of trial as to sccused dlfbnﬂzJ;ﬂph Wilm and Josef
Goldbrunner, whereupon the uralscuxﬁnn elaeted to procerd with the
trial of accuscd Schosgser,
5. EBEMIEICH: .

The Commimsion, by at least a two—thirds vote of tha mem-
bers present at the time ti= vote wae taken, aenten;ed accused
Schosser to ba hanged bg_thp nnak until dead, Bald sentence was
uzhold on review by the Boviewine aithority on 31 ﬁctnher 1946,
Tha rocord of trial has beean forwarded %o the Command ing Geonseral,
United States Forces, Buropean Theater, for final a:tion (Letter,
Houndguarters, Tnited Btates Foroes, Eurovean Theater, &GO 250.4

Jub-aG0, 25 august 1945, subject: "Military Commisslons"),

%, DATA 48 TC AOCUSED: 4Accused is a German clvilian, and is



43 yoars of age. He jolned the NWational Socialiet German Workers
Party in Scptember 1333, and at the time of the offense for which
he was fried, he was the dietrict buesinese leader of tﬁe Party for
the Xreis (district) of Erding, Mo other information concerning
nim appoares io the record.

5, HICOMVENDATION: That the action of the Military Commission
and of %he Reviewlng authority ba conflrmed,

6, EVIDELCH:

{a) The evidenece ig clear that on or about 20 July 1944
govaral dmsrican fllers parachuted from & disabled alrolane and
landed in the vieinity of Woosinning, Germany, Two of them, George
Jornall, and deceased, Arthur W. Manoch, wore brought to the pollce
stution of that willage (R 8, 9; Pross Bx, 1, 2). Iater lnf;:;,
accused Schoserr, together with Wilm, Goldbrunner, and Burpomeister
Egchbaumer, aitemted to nbtain.nhyaical vossession of the flliers
from one Johann Praun, the chief of police. Their announced purpose
wae to take the fllers %o Kraipiaiter Breltenastein for interrogation
(R 10, ii). Traun objected, but after Schoeser had made several
tolephone calls, Braun was inutruuééa by a Lt. Ool. Wellner, the
commandant of a nearby German air-:fialﬂ._-"t; deliver one of the Ameri-
eang to accused Schosser, Ooldbrunner and Wilm (R 11), Praun re-
fused accused's reguest for the use of Braun's duty pistol (8 11,23),

Schosesr, Goldbrianer and Wilm left the etation at Moo-
sinning in the direction of Brding, vitﬁ the fller Manoch 1n thelr
custody (R 11). 4t about 1400 that day one lorensz Llegl was cutting
hodgos near the canal bridge in Moosinning, He saw a car drive
elowly past him, and observed an american prisoner sitting in the
tack ssat with accused Schosser and another German civilian, The
car stooped an the far side of the bridge and Liegl heard a shot
fired, The ear drove "a little further" — verhaps 120 to 130

meters — down the road, and Liegl heard more shote. He ran back

acrogs the bridgs and ohsarved the flier sitting on the edge of the



ruaa; tfying in arise, 4ccused Schoseer qnd Wilm weyaf:ténding
near him, Schosser got & machine pletol or light machine gun from
Wilm, aimed at the flier, and shot him 4n the neck aut a dlstance of
four or five moters, The flier Aled ap a result, ond hie body was
thrown inte the cunal uwpon Schosser's ordere (R 13-16, 20, 21, 43-
48] ,

(b) acoused Schosser elected to take the -tand and was
sWworn &s & witness (R 24), His testimony coneorning 1ls efforts to
take custody of the American flier is generally eimilar to that of
the prosecutlon's witnesses (R 24-26). Hig purmose wag to take the
flier to Xreisleiter BPEifaﬁatein, who intended to exhibit the
flier publiely, in crder to "ghow this murderer of women &nd children
to the publis” {H E#}. Br talling tnrthﬂ commandant of the nearby
alrfield he persuaded the nolicé chief to release the fliler (R 24),
dccused denled aeking the chief of police for his nistel (R 26).
Burgomeister Eachbaumer went home, and acoused, Wilm, and Gold-
brunner started for ETrding in ;ncunaﬁ‘a car (R 26, 27). There was
reom for only three of them. Accused walked ahead with the flier,
and Wilm and Goldbrunner followed in the oar (R 27, 37, 39), 4=
they reavhed ihe gutakirts of the.tnvn,-tﬁa'car, with Wlm and
Geldbrunner  passed them and drove on ah;ux 100 metors ahead (R 27),
According to a.cused, this was two or th¥ee ilometers dietant from
the bridge which figures in the testimony of the prosecutisn's
witnoes Liogl, 4coused denied ever having gone near thie ﬁridgu
with the flier (R 36), or ever having seen Liegl (R 28). .

Meanwhlle, three, four or five German air corpe soldiers
accoeted accused and the flier, asked to see #ccuuﬂd’u identifi—
cation papere, and wantod 5o kmow what he was doing with the fller.
They bold accused that they were sveclalized aaarcﬁing truupn,.with
the task of taking inte custody all parachutists, They took the
flier away from accused, who never aw him u'.gain,' dcoused then

Jolned Wilm and Goldbrunner in the automebile, and himself drove to



Erding (R 27, 28, 37, 238), He tpld Wilm and Goldbrenner he had
turnea over the flier to the spldiere, and to their qugﬁ.tiunn ag to
why, saild he was giad $o be rid of the whole matter (R 39). 411
this took place anly about 600 meters frem the vollee station whore
thoy had got the flier (R 37),

#zeording to the accused, the actual delivery by the accuscd
of tae fller 4c the German scldiers wae witnessed T one "Austol-
loitor" Xrere (or Eresers), who canngt now be founw (.t 28, 38, 42).
daccused docs not kmow whether Goldbrunner or Wilm ohserved this
act, although they "omast have" done s (R 30, 37). Accused denied
any part in ¥1ling any dmerlcan flier (R 28) . 'hen they gt to
Arding thoy raported teo tha Kreiﬂleiﬁer. In responss to his nuestion
where tho [lier wae, accused gava him aelrcumventing” answer, sinece
he feared that the Kreisleiter would be angry because the flier had
net been broughi to him as he had ordered. The Kroislelter asked
them if they had.lkilled thé flier. accused nedded affirmatively, to
glve the false impreeseion tnaﬁ they had. Wothing more was sald about
the master (R 30-32}-.

accused admiited that there wag a 7.63 caliber pistol and
& maching pletci in his car on the day of the incident (R a2, 33),
de donled asking Goldbrunner to give him the machine plstol out of
the car, Ee did not know whether tﬁe Gergan soldlers to wham he
turned cver the flier were armed (R EB};

(d) Both Goldbrunner and Wilm teatified briefly as re-
buttal witnesseas for the prosecution to the effect that they aaw
accused Schosser shoot deceased, Their testimony was not develrped
further thao this, and they were not ecrose—examined by counsel for
defunse (R 42.48),

(d) Turther detailed evidence will not be set forth hera,
but the recanitulatiorn contained in the review of the Staff Judge
Advoeate, Third T.8. drmy, unvended hereto, is sdopted in ite

entiraty.



7, JURISDICTION:
(a) The Military Commission which heard this case wue

vroperly constituted and had jurisdiction over the subject matbter
and of the accuged. A military commiseion has jurisdletion over
the inhabtitunts of an ocoupled enemy country held by the riéht of
conguest (Par. 7, ™ 27-10, Roles of Land Warfare; Cpleman v,
Tennesaee (187B), 97 U.5. 50%). Military commissl ‘= are not re-
stricted in their juriesdiction by #erritorisl 1limive. (United

States v, Hoge, et al (1765), B Rebelllon Records, Serles II, 674,

678; E6 Harv. law Revlew, 1059, 1065)., Thus, an offense agalnet the

laws of war ocommitted in a country prior to its occupation may pro-

parly be tried by a military commission of the victorlous army upon
¥ > 9

gecunation, (Yemorandum by the Judge }.dvucata General (SPJGW 19473/

17571, subjeet; Juriediction tungﬂinh War Criminals, 13 Decambor

194%; Dig, Op. J4G, 1912, b 1067; Trial of Henry Wirz (1868), 40th

Cong. 2nd Sess, Hemae af;ﬁﬁ'ﬂreuf:ntatitea, Tx. Doo. Wo. 23: ‘mes aldo
cages clted on pages 207-215 1nlUgi#araa 1 isdiction Qver
Wear Crimss {Uoulaﬁj,';apr{ﬁte&'frnm'ﬂﬁ cal%fornin Law Review (June
1545) . Odviiian nationale of & helligEthn# vower ar% bhun&:tg.;nf
cord to lawful rpemy combatants the trﬂntpeét r;quirnﬁ under cus-
tomary and conventional internationsl law (art, 2 of the Geneva
(Prisonecs of War) COonvention, 27 July 1929; Art., 23, var (e¢) of the
Annox to the Hague Couventlon No. IV of 18 October 1907, Change 1,
15 Wev, 1944, var, 545,1, TV 27-10, Bules of land Warfare). 3Both
tha 'l'.]'ln:l.taﬂ. States and CGarmany were signatory mowers to the eitod
conventions, The ¥1lling of the unarmed prieoner of war in the
inatanl case was intrinsleally so barbarsue and inhumane that 1%
can nroperly te eaid to viclate not only the written law of nations,
but aleo those implied concepts and standards of decency to which

the naticnals or'avarg belllgerent are btound by the unwritton law

of nations, The offenese aleosely approximated common law marder,



The furiediction of the Commimsion over the offenes and gwver the
accused 1s bayond gquesmtlon.
8, LDISCTUESION:

{a) There is 1ittle confliect in the evidence surmlind by
the witnesses for the prosecutlion. Two of them were entirely dis-
interasted, being the voliece chief who turned cver the flier to
accuged wpon the erdere of the commandant of the airfleld, and
Liegl, the gardrer at the bridge, who eaw mecused yeser fire a
bullet from a machine pistol into the flier's neck, The other twe
wltnesses were Goldbrunner and Wilm, jointly accused but not on
trial at the same time. Ther gave evidence apgainst accusnd Schosser,
Their teatimﬁnr, glven afisr careful warning concerning their righte,
is compatible insofar as it goes, with the testimeny of the die-
interestod witneps Llegl., Vhile it may be said that they had every
reason to attemnt to save themselves, an analysis of thelr testi-
mony will show that even if they ars coneiderably shrewder thun
they uppear from the record té be, they hare undoubtedly told tho
truth ‘n this particular rogpect, . They said nothing woen the wit-
nzse stand vhich, taken by 1ltsmelf, Huu}dfnxcurnatﬁ them in their
own future trial, from the charge of particivating in this orime,
evern though neithar of them fir;d the f;tal shota, To that extent
their testimony is made more worthy of belief,

{(b) The prosecution's case contains every element of
rroof of the offense of which accused Schomser has been convicted,
and ipg such as %o warrant sustaining the convietion even if the
testimony of Guldbrunner and Wilm, because of thelr own interess,
ig entirely disregurded,

{¢) accused told & story similar %o that of the prosecu~
tion's witnesess, up to the time he took the flier from the polics,
Tharsafter, his story is entirely different. He testified that
deceased was taken from him by several German seldiers and that he

doee not knew what became of him thereafter. He does admit, however,



that he had with him in the car a machine plstol of a mature aimilﬁr
to that described by witness Liegl. He further admits that he
allowed the Freisleiter at Erding to believe that he had shot tha
flier., Hie exolanaticn of the latter act is mors ingenious than
ingenvous, and is more darming than it is of helr to him. By hig
own testimony he was willing to wocent gullt at thattime of the
commigslon of & eriminul offunee, in order to avolid a scolding by
the Kreisleiter for his failure to comply with hia -ers, He should
net now be allowed to aveld this muilt in the fuge of ne better ex-
Dlanatinn than this, and in the face of forthright testimany to tho
effect that he dld kill the flier. It is further worthy of note
that he did nnt croms—examine Goldbrunner and Wilm won their testi.
mony, hile they were witnesses for the proeecutlon, and while
thelr testimony 42 not touch upon thie asoect of the caes, neverthe-
lass, thaf wérﬁ cﬁrtu{niy present at the time he led the Frelsleiter
to believe that deceused had been disposed of, and could have corro-
bated Bchosser's testimony, if trua,iin_tﬂia respect, Llkewlee, in-
etead ot relylng upen them to autﬁblinh-hiu clalm that the fller had
been taken from him by the German soldiers, he relied wpon the un~
nbtainable testimony of a witness named Frere, whom ne one else
menticns, and who cannot new be found. Innocent men may have been
convieted in the kistory of the law, under such circumstances, but
there is nothing in the recard, or in inferences reasonably to ba
drawr therefrom, to suggeet that this is such a case,

(d) The Commission was mot bound to belleve accused's
tesbimeny, and *id the right, in weighing all the evidence, to re-
Ject any part o all of 1t. Thers is nothlng in accused's story
whick svgeests or compels velief, On the contrary, 1t is full of
ovaglon, of eobvigup Inconeistencies, and of patont and thinly dis-
gulged faleehoods. It im the degoerate attempt of a man flghting
to save his life, and willing to perjure himself to do so despite

his cath. Walle 3ol3brunner and Wilm are admittedly in almost the

-7



game poeltion, their stories are pubstantiated by the ﬁautimuny of
another dieinterested witnees, The prosecution's evidence clearly
shows accused's gullt of the offense of murder and warrants con—
firmation of the sentence of the Dommission,

(e) The sevirance of trial granted by the Commiseton, wpon
mo*tlon 2f the defensec counwel, was vromer in the dlgcreticn of che
Jommissiun, Whlle the oxast nature of the defenae =xpected to be
interposed by Goldbrunner and Wilm 1s nnly hinted av in the state-
mente of defense counpel and in their testimony, it appeared that
they would attempt to blame Schoseer for the murder, mnd that their
defenses would therefors be almost diehetrically opvosed to his.

The same defense counssl could not renresent both Schoseer and the
twe other accused in the same trlal, with any degres of falrness to
any of them, The fact that they were both called to the stand as
Witneesseos &gﬂinaéISchnaaEr was hot errar. They had been removed

as acougad in this trial; they werdI?Qrafully warned of their righta
as wltnesees; and they were subject £n cross-examination by defonse
counsal ag wlinceses for the Tﬁruﬂe_cutinnl. ' The fact that they were
ot Bo croas examined aopears not to have been due to any. fallure on
eounsel's par: to repreeent Schosser tn the best of hls ability, ner
from any desire on hle nary to favar Gnlgbrunner and Wilm, & but
rather te¢ have besn becanse of a feeling that Lo erosr-examlne Sheso
witnessos on thelr testimony would only bte te emmesh Schosser deeper

in & wab of guilt.
of the
(f) .t the close/defense's case, the prosccutis: maved o

delote the names of Wilm and Goldbrunner from the charge sheet in
accordancc with the severance granted by the Commisaion (R 42),
After granting the saverance reguested, the Commiesion permitted
the prosecutior to elect which accused should be tried flvst, As
polntod out by the Staff Judge Advocate in his review both actions
were tochnieally incorreet., The Commigsion sheuld have made ite

own doclelon as to which of the two sste of accused ghould havs boen




tried first, Likewise, it is pfupar for an Qccuand to be tried mep-
arately on a specification which alleges a joint offense (OM ETO
3227, Fleming). o 'actual phyaiﬁnl deletion of ﬁhe names Was ever
made. WNeolther error nrejudicéd nnf gubstuntial right of the accused,
(€) 411 the evidence introduced at the trial wae adrissible
under the ruleés of vrosedure established by the order creating the
Copmidgina,  Lhe essential facts werw E'Eﬁ-&"tlliﬂ.hﬂd by the direct testi-
mony of uye-wiinesses, including the identlty of t leceaned ag
alleged in the specification., Two of thess witnesses were chargod
Jointly with accused Schosser, btut were granted a separate trial,
Thu Cummisslon was puanerly constituted and had furisdiction over
the subject matter and of %he ace.uaud..r It was authorized to imose
the death penalty., DBoth findings and sentence were amoroved by at
least & Gwo-thirde vote of the members of the Commisslon present,
There were no irregularities inithe proceedings which vrejudiced
any af the euvsiantial rightsa o} the accused, Fe war ably de-
fended by both counsel of his own cholce and the defenes nounsel
appointad for the Commiepion, He recelved. & falr trial, consle-
tent with angls-Saxon standarde of justlee, Mo reasgnable dgubt
axiats as Yo Los gullt, .
9, CLEMZDY:

The ;ffenass for which accused stands convicted is & war
erims, &1l war erimes are subject to the death wenalty, althougn
& lueser pena_ty may be irmoged (Par, 257, B 27-10, Bules of Land
Warfare), Jccused!s offenss was characterized by particular wan
tonnees. The victim was 4 defenseless American mrisoner of war
Azrueed had succeeded in taking deceased from the safe custody of
Tollec officlals, with the cetensible, and porsibly actual Durpcee,
o valdag him to a nearby Erelslelter, who in turn plarned to ox-
hitib the prisoner to public ridieuwlc as a "murderer". accused's
preconceived intent hiwmself to kill the orisoner may be inferred by
his raquéat of a vietel from the vollce chief. He lator shat the

defensaloes vrisoy r in eold-bleod, and cansed his body to be thrown

=



into a canal in full view of passers-by, Accused dces not even seek

t2 lighten his guilt by any wlea that he wag ordered to commit the

or
act,/that he aeted in & moment of rash anger, He denled his guilt

in & fantastic and obviously false story., No vetition for or recom-
mandatlen of clemency accompeniss the record. If one believes the
gtery L1 by the prosecution's witneeees, ag the Cummieszion ob
vigusly 41id, w. clemuney is warranted.
10, CQRISLUSION:
It 1s aeccordingly bellevad that the sentence of the Com—
migsion should be confirmed. & form of actlon prevared to ascomplish

thie Tosult is attached herato,

/8/ Samuel Sonenfield
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