DEPUTY THEATER JUDGE ADVOCATE'S OFFICH
VAR CRIMES BRANCH
UNITED STATES FORCES, EUROPE.N THEATER

BRITRD BTATES - 6 February 1946
= Case No, 12=1155
- b
Avgust Kobus, a German ; REVIE! ‘ND RECOM/ENDATIONS OF
¥ational THE DEPUTY THEATER JUDGE ADVOCATE

1., TRIAL: The nccused was tried at Ludwigsburg, Germany, on
13 and 14 November, 1945, before a General Military ( rt appointed
by paragraph 5, Speeial Orders No, 311, Headquarters, Seventh U. S.
Army, Western Military District, 7 November 1945.

2. Wr The offense involved was: Pleas Findings
CHARCE, ?E.leimluf the Laws of ‘far NG e}
Fai"t-iﬂ‘ttlaﬂ* In that Lugnst Kebus then Burgo- :
meister and Outsgruppenlelber of Freilassing,

Garmany , did, at or meer Freilassing, Germany;
on or about 16 April 1945, wrongfully and un-
lawfully kill an officer of the United States
Army, then a p&‘ismar of war of the German.
Relch, namely Captain Chester E..Coggeshall = NG G
o 3. BENPENCE: Tha'ﬂourt by at least & two-thirds vote of
S
‘the menbors prasent at the tims the vote was tcﬂ:cf:,n, comrictod the

‘accusai aﬁd sentunged him to ba shot to death by = firj_ng aquad.

8aid sentence was uphold on review by the Ruviawing i-‘Lut.hDrit,}" on 14
s, Jenuary, 1946, The record of trial has beon forwarded to tio

| fommanding Genersl, United Syates Forces, European Th.eaﬁar, for
final aat._io,n {pnz;agmph 5 a, Lei:.t.ar {'He&dquarters-,- Unii:'.'ad Stites
Forces, Buroponn Theator, AG 000-5-2' GAP, 16 July 1945, subject:
Trial of far Crimes and Related C.ﬂ.aaal“; srtiele VII, Ordinance No.

2, Nilitery Government Courts, contained in Handbook, "Military

e

Government Germany, Technical i'anual for Legal and Prison Officers,
2nd Taitiony® p 30).- ¢ '

L,  DATA A8 TO AGCUSED:. The accused, a furman civilian, was
burgomoister and ortsgruppenleiter of Freilsssing, in Kreis Laufon,
upper Hﬂ?ﬂﬁa,'m*‘ He was burgomeister four and one-half years
prior to the dete of trial ond & member ‘of tho'Nazi- Purty since 1931.

He served in the Curmar 'armar.-,,.t‘i\crm 1913 to 1918, suffering a head ~ ;

i
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age (R 1) ond married (R 2).

That the action of the !Mlitary Court

_ and ,o'f the Reviewing Juthority be confirmed , but that the method
B of exvoution be changed to hanging, 5
6 HmiCE: oo
(a) On 16 Aprdl, 1?3;53 en Americon fighta;* slane was shot
down and crash lended st Sillersdorf, a small village wsout five

kilometers from Freillaseing, Cermany (Pros. Ex. 5)., The pilot,
Caplain Chesber F¥. Coggeshall, 343rd Fighter Squadron, 55th Fighter
Group, U. £ d4omy (Pros. Bx, 6, 7, 8), was slightly wounded (Pros.
k. 5. He ves a.‘!.m::st immediately capturel by members of the local
gendarmerie and by Qerman military personnel, put on a stretcher,
and taken in an armored car to Freilassing (Pros. Ex 5). There the
accused Kobus refused to permit _aﬂt-r;ahga of th; in;ju-rad prisoner into
a dispensary where he could have been given-first aid treatment (R 8,
9, 13; Pros. Bx. 1, 2). The aeuu:ad tiza;i tﬂld"ttm-t'l;}&rmn officers
pressth. thsk he, theaceused Kobus, had received orders from one
Bernhard Stredele, the Kreisleiter from Eef.:‘dhtasgadan;a'ﬁ;‘o‘ nfinish"
the pilot (R 4, 13, ﬁ, Pros. Fx. 1). The accuseéd then rode off on
a biercle, fn;.-lc'r_-ﬁ‘i}&. E;r thél armored car, mamned by Germen soldicrs
and containing the wounded captive (R 4, 13, 14, 15, L{,, 17) ° The
party went inbo the woods near Frellassing where the accused killed
--‘ the victim with two shots in the head (R.4, 18, 23; Pros, Bx. 3. 4.
| 5,). Betwoen the two shots the victin was heard to scream and moar
‘R 18; Frf}a. Ex. 4, 5)4 Autopsy of the decoased by a U. §. Army
pathologist (not included in the record of trial but attached therebo
a8 an unused portion of the report of investigation) disclosed that
the cause of death was a perforating wound of the brain, presumably
due to a gun shot wound causud by a 32 caliber hﬁllg_t. The ?:lp:bﬁ.

A

' was posibively identifled by Army acquaintances by means of pi
- I‘:- £ | il et

~ of the disinterred body (R 26, 27; Pros. Bx, 6, 7, 8), A writte
: " Penston of the ﬁ@:c‘;;:‘aé;;i, in substance admitting the facts outline
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similar testimony in court (R 2-5, 27-31).
(b) As a dafense, the accused contended that one Barnhard
S.}_radula , Ereisleiter of Berchtesgaden, had ordered that all captured
‘allicd abrmen were to be killed (R 43 Def. B, il; Pros. Ex. 5), and that
on the date in guestion Stredele had upac:ificai.'i.ly ordered him by
telaphone to kill ths captured airman under threat ué‘ sovere dis-
elplinary action (1 3, &, 29, 30), The accused furths. testified
that "ho had not the strength to resist the order of the Krolsleiter
because of luck of sleep, excitement, and the "pressure" of work
: rauu;l-t.:'r,ng from the strafing alr attacks (R 30).
: (e) Further detailced ovidence will not be set forth here,
but the recapitulation containsd in the review of the Staff Judge
Advocate, Seventh United Stubtes Army, appended hereto, is adopted
in its entirety.

7«  JURISDICTION: at
; The Military Court which heard this cass was properly
constituted and Fm-%“;jurisdir;-tim over the subject ‘matter and of the
ancusad ELebtar , Hoadguarters, United Statas Forcfas,'Eﬂzmpuan

Thoater, AG 000.5-2 GAP, 16 July 1945, Bubjuctr_ nrrial of Tar

Orimes and Relatcd Gaucs_"). mffenses apainst the laws and usages
af war" committod prior to occupation arc properly cogr gzable by
E suah spoedally appointed military courts (Letter, Headquarters,
United States Forcas, Nuropean Theater, supra). Such courts are

tribunals constituled under the common law of war with jurisdiction

sﬁalam to that of militar: commissions. They are, in faet, mili-
tary commissions except in nomo. They have, therefore, under inter-
national law, jurlsdiction of offensvs agalnst the international laws
of war committed prior to or during belligerent occupation (SPIGH -

1@&3{1‘?6?3:.} and over Iindividual perpetrators thereof (Articles 2 and

3 of the Genova (pr:‘gaomﬁ of war) Comvention, 27 July 1929; Articls

23, par (e) of the Amnex to the Hague Convention No, IV of 18 Oct-
ober 19073 Change 1, 15 Wovember 194k, par. 345.1, FM 27=10, Rulss




- having obeyod, can not oscaps Liability for an illegal act

of Lend Warfare). It is beyond question that the offense in the
instant case —- the deliberate murder by a eivilian of a durrendered ».‘- i
unarmed eneny soldier —- was a violation of the laws of war properly
triahle by a military court having custody of the offender. e

_ ga;); The evidence established conclusively that the
sceused, a eivilian, deliberately shot and killed the Jeceased,

who was a captured, unarmed, and wounded combatant. ... accused i
admits every element essential to establish a war crime. He offers
as a defense a purported order received over the telephone from his 48

Nazi political supervisor to kill the captured airman under penalty
of -m&ﬁ_diaciplipary action, @8uch a contention a.mn;.mta to & plea
of obedienze 9o superior orders, coupled with a plea ::.f. acting under
"-umpulai«un, or .:_ma_z_-oium It is aotevworthy, in é:ﬁnnéntimn‘ with this
defense that although in his testimony before t.hEI Court the accused
testified that he had receimed a a;';clf:iﬂ order’ Jusf-. pricr to the
i-dl]?ing from E:reiﬂleﬁ'qr $tr-ada'la to kill this partdcular priauner
(R 4); in his pra*-t‘rial confession the aacuaad ment Loned ’unly a prim*
general crier from Ett&frele to several art.sgruppaﬁlainsra within the
gounty o kill ar® a&%turqd Allied airmen. Thether the victim wes
]Eﬂ_.lr&d in compliauce with a specific order to kill th.'l.s: ;Inartiaul&':'
airman, or in cempliance with a standing crder to kill alli cap-
fured airgen, it ‘s balieved that the defense of su;;ariﬂr orders,
under the facts in this sase, should not be accepted either as
leqal justifi~iuica or in mitigation of the offense. Although Mthe
fuet that vhe acbs complained of wer: done pucsuant to order of a .
superior or governmont sanction miv be tuken into consideration m«- j

debermi:ilag culpability, eithor by way of defense or in mibiﬂw




in pursuance thereto (Oppenheim, International Law, Vol II, 3ixth

Edition, p 453, footnote 2, citing the Llandovery Castle case
(Annual Digest, 1923-1924, Casc No. 235; (1921) Cnd. p 45).
Logieally it may be argued that obedience to anﬁurdar from & Nazi
iﬁartr superior, who was neither an official of ¥he German govern-
m.ént, nor a mamhﬁr of the military, is not an act don;‘ "pursuant

to order of a suporior or govornment sanction®, and n~* within the
purvicw of the somewhat ambiguous provision of the Fie. Manusl
ahove quoted. Certainly a Nazi party member should not be permitted
buccaﬁafuu.g to contend before a military court of the United
__St,a'ﬁan that he is not gullty, or is less gullty, because he killed
at the order of snother Nazi, any more than a member?uf a criminal
"gaﬁg" leader or a political "boss'", However, the defense of super-
ior urdara'ma;r be rejected here on the broader and less technical
Fround mentioned ubove, to-wit, that the Drdﬂr to murder was, and
waa known b the accused teibe, so put.antl;r 111 ag—al and so flagrantly
cruﬂl and inhumano timt__gbadiencu to auperior ordefs can neither
palliate por Justify the killing, :

As to the ﬁian that the ascused acted under compulsion or
coerclon, it ahﬁ&ld be noted that the accused does not state
specifically what punishmont le expected to recelve if 'he dis-
obeyed the purported order, cicept to say that he was threaténed
with punishment "in a very severe way (R 300, Bearing in mind that
the crdér originated with a political (Nazi Party) and not a mili-
Lary superior, that ii: was transmitted by telephone, and that the
accused waalhimaélf both burgomeister and the highest ranking Nazi
official in the community, it is not plausible to believe thgﬁ
there wae sueh immedlate phyaical danger to the acoused, if he re-
fusad to obey, as to justify a plea of campulsion, It has been
“tated that an act '"may be innccent if the crime is committed by a
number of offenders, and that if the act is done only because, dur-

ing the whele time in which it is being dune, the person who does

it is compolled to do it by threats on the part of the offénders




instantly to kill him or do him grievous bodily harm, if he rafuses,

but. threats of future injury do not excuse any offense" (Stephen,

A Dipest of Criminal Law (1877) Art. 31, cited by Glueck, “Jer Crim-

inala: Their Prosseution and Punishment (19{.&.)3 p 242.) (Underscor-

ing supplied). "The threatened grievous injur} to t.ha actor must R
ke immcdiately prasent and the fear rast be well faumf-d” (Glusek,

op. eit, p 242). Actually the evidence tends to cste' 'ish that the |

=T

secused was not only free from danger of imediate Bou...y harm if

he disobeyed bat that he willingly aeguiesced in the order and ex-
ercised discpetion i.n its cxecution. He contended that he Yargued"
with the ¥roisleiter over the telerhone but agreed to carry out the
order on the Kreisleiter's "own responsibilityr (2 ). From then
on he gave the orders himself, He prevented er}t.raﬁce of the
wounded prisoner into a dispenszry by physica.liy Mncﬁng the way
(R 9, 13), saying, "This pig Lmada no' aid" {Pms. Bx. 2}, and in so

!.
j doing defidd the authoritp-ef a German a.rw euargu,anu who had ordered

t.hat, the injured be %gktg_n int.c the building to reddlve first-aid

treatiment (R 13). The accused execution should be chatiged to death

e J ] 3

by hanging. - = v
(e) ?I“!r":.vm dn examinetion of the entire rogord 4t appesrs
that no error or omission, technical or otherwisc, by the Court re-
sulted in injusticé to the accused, The proceedings satisfied all ¢
he requirments of a falr trial. There was substantial compliance
with the requirmenta of the Technical Manual above reforred to and
with the genewsl prinelples of international law recognized as
applicable to the Lrial of such cases,
9.  CLEITENCY:

It 1s believed Lhat 2o valid reasons for the exercise of

elemency are contained in the tecord of trial or accompanying papers.
; _Nn_ petition for elemency D:fJ bohalf of the accused has been received.
The Killing of the helpless and wounded prisoner of war was wanton
and merciless and no uxtenuating cireumstencos are dlselosed in Mﬂl’ '

record, It is conmeludid that the sentence of the Court and the



setion of the Reviewing Authority were just and commensurate with
the neture of the offense,.

1t is accordingly believed that the sentence of the court
should be confirmed, but that the method of Gxuﬁution should be
changes to death by henging. A form of action praparéd to accomplish

this result is attached hercto.

/s/ James D, Jurphy
Jt/ JAMm3 D. MURPHY
Capbain, JAGD.

Having examined the record of trial,
I goacur.

s
s/ Cuy Y. ¥lomen.
UMt/ GUY M. KD, ;
3 ' Celonel, JiOGD, a
Acting Deputy Thentor Judge Advocate

9 Februery, 1946 ™







