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1. IRIaN:: The accused was tried at Dachau, Germany, on 11
December 1945 by a General Military Governmment Cou  aprointed by
Paragraph 1, Snecial Orders Hb.'EBB, Headgquarters, Third V.S, drmy

and Bastern Milltary District, 4P0 403, dated 27 November 1945,

2, FIHBIFGS; The offense involved was: Pleas Tindinge
OHARGH: TViolaiion of the Laws of War i G -

Particulavs: In that Richard Drauz, a German

Fational, did, at or near Iurrenzimmern,

Germany, on or sbout 24 March 1946, willfully,

deliberately aad wrongfully, encourage, aid,

abel and particvipate in the Kllling of an un-

known member of the Tuited States Army who was

than an unarned, surrendered nrisoner of war

in the custody of the thon German Relch, ' e G
3, BSENTENCE: The Court, by at least a swo-thirds vote of

the mombare present at the time the vote was ha}ﬁﬁ;'found the

acoused gullvy and scntenced him to death by hanging at such time

as highor authenlty may direct. The sentence was tnheld by the

Roviewing Authovity on the 20th day of February 1946, Tha record

of trial has been forwarded %o the Commanding Gﬂnnrai, Unitad

tates Forces Buropean Theater (paragravh 5e, letter, Headquariors,

United States Forcece, Buropean Theater, A% 000,.5-2 GAP, 16 July

1948, subject: "Trial of War Crimes and Related Gaéea“: Article

VII, Ordinance Fo, 2, Military Government Courts, contained in

Handbook, "Military Government Oermany, Technical Manual for lLegal

and Prison Officers, 2nd Mdition", page 30).

4, DATA A4S TQ ACCUSFD: The accused is 51 years of age and

a civilian and has becn a reaident: of ‘Hellbronn, Germany, since

-



October 1932, From the lst of January 1938 unti} B oobipacion
of Gormany he wae the official kreisleiter of Heil‘hr&ﬁ iL B2, 63).
5. HDCOMITNTDATION: That the action of the Mili%wey Government

Court as aprroved by the Heviewl ng Authority be c&ﬁm.
6. EVIDINCE: The evidence in the record may be briefly sum—
marized as follcws: e O
a, On or about 21 Maroh 1945, eix american flyers were

taken prisponer and brought to NWeckarsulm, Germany, er armed

guard (See record of trial, United States ve, Hoins Endre#ir 13
Hovember 1945; opinion of DTJA, dated 22 Jamuary 1948) , fhawanrtar
oneé of the nrisoners, an unknocwn ameriean flﬁer (assumed finm.tha
record to be Captain anderson, but not positively identified), was
on the 23rd of March 1945 confined as a vrisoner of war in the local
Jail at Brackenheim, Germany. During the night of the 23rd of March
1945 a Gestavo man, named ¥arl Josef Euhar; teleohoned to Richard
Draunz, the accused, that the admerican flyer was then in custody at
Bracglhenheim, Drauz stated that he thought this was the flyer he
had been searciing for and one who had escaped from his guards,

On 24 March 1945, accused, Link, Otto, Huber, and Indress de-
rarted from Hailbronn by metor., They wont first to Durrenzimmern,
where the accured, Drauz, and Endress waited while Link, Otto and
Huber wont to Brackenheim for the American orisoner. When Linl,
Ctto and Huber returned, they drove through Durrenzlimmern to s
woods outslde of the town, where they met the accused and Endress,
While they were in thie woods the flyer was killed by two pist.il
shote flred into his head. The evidenoe ln the record shows thatb
Draug was seen & few secondis after the fifst ghiot was fired with a
gun in his hand, He claimed that he did not shoot, but that he
tock the gun from Link, who was, at the time of the investigation
and trial, reported to be dead, The court found Trauz guilty of

the crime,



b. In greater detail, the evidence discloses the following
facte: Josef Huber, Criminal Secretary of the Geetano at Hellbronn,
on the 23rd of March 1945 received a call from Friedrich Schuop, a
State policeman, advising Huber that an American flyer had been con-
fined in the local jail (R. 23, 24, 34, 35, 45), Huber was not
resvonsible to Xreisleiter Drang, but the Gestapo had been d irected
to notify the Frelsleiter concerning arrests (R. 46). Huber attermted
to call the Vehrmacht but the switchboard sverator nected him with
accused at Heilbronn (R, 3%}. It was about 9 v.m, when Huber advised
accused that the flyer had been captured (R. 34 and 35). Aceused
etated that the flyer was prohably the one who had escsped at
Tockarsulm (R, B5), Accueed advised Huber that he would call Lieu-
tenant Colonel Otte and would eall him baelk later, He did call him
back within the half hour and advised Huher that they would go after
the flyer in the morning (R, 35), Huber asked to go along for the
roasen that he had some business to take care of at Durrenzimmern
(R, @5 and 36). The next morning, 24 March 1945, Feing Fndrese, who
wae the Ortsgruorenlelter at Neclarsulm, in whieh vosition he was a
subordinate of the accused, went to accused's offier In Eeilbronn
(R, 8%). ZPndrcse accymanied accused to Huber's house, It was
betwoen 9 and 10 o'eclock (R, 37). The car was driven by ¥arl Link
Who was accuscd's assistant and leader of the labor front in
Hellbrenn (R. 25, 32 and 55), Colonel Otto was also in the auto—
mobile (R, @), @0 that the grown was made wn of accused, Link,
Huber, Imdraess and Liesutenant Colonel Otto. During the trip to
Durrenzimmern there wore several alr raid alarme, and the group wWas
forced to sbop several times in order %o take cover (R, B, 37, 47),
During the trip they conversed about unimmortant matters and not
about the flyer (R, 27, 48), They arrived shortly before noon at
Durrenzimmern (R, 8), Huber alighted from the car and went to the
City Hall for the purvose of taking care of his business (R. 9, 24,
27). accuscd also got out of the car, but Tndreses was not certaln

if accused accormanied Huber to the Oitvy Hall (R. @ 24Y. ‘Whawn Hvhaw



returned accused stated that jhey hadltalkai the matter over while
. he was in the City Hall and had agreed that Link, Huber and Otto
would go after the flyer (R, 37).

Tuber testified that when he returned Wndrees and Draus were
no longer there (R, 48)4 he aleo testified that he, Otto, and Tink
Grove towards Biackenhelm and left accueed and Fndress behind:
acousad had remerked, "lell, vou kmow where I will meet wou" (R, av,
48). Fndress tretified that all five drove toward oilbromn on the
Jurrenzimmern-Brackenheim Road (R, 9, 13, 21, 24), and that after
they had nrocecded one kilometer out of Durrenzimmern the car
stopped (R, 9). Accused said to Endress, "Come on, let's get out"
(R, 21). acecused and Endress gut;auﬁ of the car and startnd walking
(R. 9 and 22). According to Fndress, hé did net Inow whero they
left the ecar, and hé was not certaln that they had not walked o
the spot (R, 9, 24, 13), Link, Otto and Fuber drove the car on %o
Braclonheim whore Buber, himeelf, obtained the American flyer from
tho loeal ja’l (R, 37, 38; Prosecutinn's Txhibit B, Page 3). The
flyor vas haudoaffed (R, 13, 16, 39). Otto and Link eat in the
front of the car and Huber and the flyer in the rear, They drove
back towarde Iurrenzimmern, and as they reached the town, Huber
agled whore they were to meet accused and Endress. Idnk remarked
that he Imew, and without slowing down, drove through the center
of the town (R, 13, 16, 38, 39 and 49), At the time there were
goveral airplancs overhead and Otte gave the order to halt (R, 39
ard 49), Link stated, "We are going to drive into the woods hera!
(R, 29), G£t4 left the car and Iink drove off the maln road o the
left onto & country road until he reached a 1little path, whers ho
stoppad the car under some frees (R, 11, 39, 49, 50). Link made
the remark, "Let's get ont, Let's go into the woods" (R, 50),
4aftor alighting from the car Huber waes on the flyer's left and

lod him towarde the nath into the woods (R. 13, 39, 50, 31, 20, 163



Defendant's Exhibit Mo, 2). This vath was approximately one and
ono-half meters wide (R. 25, 26). The party wulkaﬁ ahout 15 or

20 metors upltha yuth_uhan they met accused and Endress, who had
takon cover from tho fighter bombers in the same woods (R, 9, 39),
Huber stated that he saw accused coming towards him and that ZTndress
was comlng to the path from the left. Accused asked if the vrisoner
was the flyer, and Endress directed the prisoner and Huber to wall
on & 11tt1alWay?. Indress denied that any convers “lon cocurrcd,
Thoy walked for sbout 5 or € meters when a aﬁnh was rired (R, 39,
40) ., &he flyer, who had been looking utréigﬁt shead, fell forward
to the loft (R. 40, 428, 55; Def-ndant's Txhibit Mo, 2). The blood
gtroamed from the left side of the flyer's face (R, 12). decused -
was béhiﬁd Huber and tho flver and Endress were behind accused

(R, 89¢), Huber turned amund after the shot had been fired and

saW accused 3 or £ meters behind him and & 11ttle to hie right,
with a pietel in his hand, which he was at the time lowering from
Hig waist %o his BiiaI{E. 40, 42), At that time ﬁndregn was 4 te
5 moters behind accused (R, 42, 52), 1Link was on Endress! left

and a 1ittle cloeer to the fiyer (R, 43 'and 52). Wndreass then
came 1w where the flyer lay and shot'him ag he lay unon the ground
(R, 40, 42). Tndross stated that he fired the gun into the forost
in order to test 1%, Aceusged then agked if the flyer was really
dead, and Huber heard another shot but did not knaw-whera it came
from as he wae then looking for Otto, who ﬁid not come into the
fcraﬂtf(E. 40, 43). The mrisoner was handeuffed at the time of

the shocting and Huber was leading him, wifh his right hand holilng
the flyer's pants nocket; Huber had his gun.in his léft hand (R, 14,
19, 40, 43), 3BEndress was looking at the ﬁianaa; which yare above,
when he guddenly heard gom: shots fired., He 1mm$diata13_lnokad to
the f ront where he eaw acoused with a pletol in his haqﬁ_at his
gldey the muzzle of the pletol ﬂaintedjtowarﬁs the ground, ZEndress

had not eoen a weaspon in Draug! hand befere. The gun was not



smoking, however, because the weapon was a Walther, whieh does not
emoko woon firing (R, 12, 13, 14, 17, 21 ard 25), The flyer had not
been trring to escape and was e%ill handeuffed, with hie hande in
front ofhim. He had been shot in the back of the head and had
fallen forward on his face (R. 14, 13, 14, 16, 17, 19, 21, 56).
Accuged at the time wae about two vaces back of the flyer, eithor
directly or slightly to the flyer's right. Fndreas stoed a 1little
bebhind and %o the left of accused. Link was VYehind cused, butb
Indress did not know where Colonel Qtto may have been (R. 14, 18,
19 and 26), Accused made the statement, "Come onm, let's go."
Huber gtated that the flyer should be buried, and accused revmlied,
"That is out of the auegption. We are going to loave him here,
eomobedy will find himﬁ, Huber astated that he was pgoing to report
the matter to the police station &t Durrenzimmern, to which accuscd
made no objection, Tho group then proceeded to Durrensimmern where
Lirk and Huber went %o the molice station and revorted the death
(R, 1B, 40, 41, 43, 51).

¢. Dvidenca for the Defense, The accused cleeted to testify
in tho caee, Ee stated that ke and Endress agreed to remain bohind
at Durrenzimmern, becange he belleved there would have been %too
much of a stir if five veovle were to gs to Brackenheim in order to
#ot one man, and that 1t wag reasonable for Link te drive Oolancl
Otto and Huber to rocelve the prissner from the local molica statlon,
(B, 67), It was undoerstood that accused and Tndress would walk on
the Durronzimmorn Hoad towarde Bellbronn and that the party would
moet again on that read, There is & 1ittle woods about one snd cao—
half killomoters down the road, so if the vlance flaw over the party
could stay there somewhere; they had not agreed $o meet in the weods
where the shooting cecurrad, Aceused and Indress walved for shboud
10 minutes whon plancs begin to attack in the area, so they took
cover in the woods, Acouscd sat upon & tree stump, Endrees walked

on down the path; they had been sitging for 15 or 20 minutes when he



saw his car on the main road. The car turned and vproceeded wp to a
path in the woods (R. 68).

decused, who was about 50 meters um, the path, walked towards
the car, Huber and the Tlyer walked past him on the -na:.'lih and
nothing was.sald, Accused went wn to the car and asked Link about
the flyer and wanted to know if he were the same flyer who had
escaced at Neckarsulm (R, 68, 69, 70). Link state’ that 1t was the
game flyer, At that time Huber and the flyer were ;uout A0 mekers
up the path; Link and. accused started into the vath to take cover .
from the planes and watched Euber and the flyer after having gone |
about 60 or 70 meters into the woods (R, 70). accused did not have
his pistol, sinece he had glven it to Link at Durrenzimmern when
Link went %o get the flyer.. Huber had his pietol in his rlght hand
when accused was 4 or B meters away from Huber and the flyer: accused
claimed that Iink suddenly fired at the flyer and that he, accusod,
g;dhbad-fnr the gun with his left hand, Link fired a second shot.
about one-half to three quarters of a second after the firet shot
(R 71, 72). accused grabbed the pistol away from Link with hie left
hand and placed it in hig risht hand and put in on "Safety". The
flyer had fallen forward with his head to the righy after the
socond shot, lhen Huber turned sround three guarters of a minute -
sr & minute afier the seccnd shot .accused already had the pistol.
Acoused wont vw %o the flyer and saw that one shot had come out on
the right side of the flyer's temple. Accused testified that he
gald, "iow, lcok what a mess we got", Iink admitted to acousci ihat
he had acted negligently hut claimed that he had no intentlon w2
shoot,

Aceused stated that he believed Link (R 72, ¥3). He deniod
that he had ghot the flyer or had tﬁli Endress. to k11l the flyer.
He stated that he had no conversation on 21st March 1945 with

Brndrese, but admitted that he did tolk with him sbout an escaped

) s



flyer before the 24th of March 1945 (R, 76, 81),

?.. JURISDICTION: The affense alleged against the accused im
the murder of a captured and unarmed Américﬁn soldier., Tt was &
violation of the laws of war and wae proverly triable by a Genoral
‘Military Oourt having custody of the mccused. 4 general discussion
of the jurisdiction of such military courts, with approvriate cita-
tion of authoritiea, 1s contained in nrior reviewe of mnfirmation
cases written by this Branch, and need not beirepe. 1 here, Yo
additlional jurisdictlonal questlon is invelved in the inetant case
(See: UNITZD STATIS V. CLEMENS WINGAND, review dated November 1945).

8, LBIAL SUFFICIENMOY: This case reaguires some discussion con-
cerning the evidence, for the reason that most of the testimony
offersed during the trial as to who fired the shot is, in a sense,
cirecumstantial. It is, however, wvery strong circumstantial evi-
dence, The accused was charged with willfully, deliberately, and
wrongfully ancnuraging, aiding, abetting and participating in the
killing of an unknown member of the Uﬁited_ﬂt&ten Army, who at the
time waeg an wnarmed and surrendered prisoner of war in the custody
of the then German Releh, The k11ling of the sgldiler was clearly
viglative of tae laws ¢f war, and international law, The vrisonor
was bhandeuffied and heavily suwarded. Thers appeoars nowhers in tho
rocord any evidenoe that he attempted to escave, The accused was
the Krelsleiter, und~Was the highest ranking authority prosent ab
the time the American flyer was killed. There is no evidence from
anyone who was actually an eye witneses as to who fired the shot, and
thoe record ie vtherwise silent as to who did fire 1%, bubthe ci:vum-
stances are, indeed, very strong against the accused, Drauz, Within
& short space of seconds immediately after the shot was fired, two
witnosses testified that accusod wae holding the gun., The accused
places the blame on Link, who at the time ofthe investigation and
tho trial was reperted to have been dead. Thers is no doubt thakb

Endress, being as close to Drauz ae he was and looking at the planecs



overhoad, did look straight at Draus immediately or withina few
geconds nftar the shothad haan fired and did see accused with the
cgun in hia hand Huber, 11kﬂﬂina looked around and saw accused
loworing tho p;ntnl from his walst to hin eide, A4ccused's tostimony
elaiming that h? #ﬂd &uftud the platol from Link's hand with hie loft
hand and placed i% 1;lhiu.righ$ hand and put on the "safety" is not
very convineing hﬂﬁﬁﬂ!; the aéiﬁénan'diuuluhen that Tink was closo
%o Endresa und some distance f%om-nﬁﬂunad. I% app.. & likely from
the evidence that ifr Ligk ﬁad h;an at the side of accueed, and had
fired the shots, Eﬁbar anﬂ Enﬂrenu would have at the time observed
accused taking tha pistul. or nt least transferring it from his left
hand to the right. :

The pathologist's revort, which wae made apvroximately three
nonthe after the kllling, revealed two gunshot wounds in the head,
Ono of the buliets cntérad'%ha center of the back of the head and
left at the right frontal region, This possibly could have been
tho firet shot, as the rocord discloses that the second bullet had
ontored the left side of the head and come out at the volant above
the right sar, 'Thé'evidence places accused direotly behind the
flyer, poesibly a iiftla to hls right, and at the time the shot
was fired the lyer's head had probably besn turned by the first
bullet, In accused's pﬁaitién it is poesible and balievable that
he did fire the shots. Taking the svidence as a whole there 1s
an almgst certaln indicatlon that accused, Link, Huber and Endress
and Otio had planned to kill thé flyer, The evidence indieates
boyond o doubt that they had agreed teo meét in the foreast wher:
the lilling took vlace, since Link knew the exact location whore
to drive. He had, as the record disecloses, stated that"he knew
where to meet Drauz", The evidence shows that he went direetly
to the path in the woods where accused and Endrege were, and in

the conversation he had with accused, he asked explicitly if ‘this

was the {lyer.



The Court had the wimesses before it and cbserved them during
their testimony, and after deliberation, concluded that th; agoused
was the nerson who actually fired the shet, It is true that the
evidence is eirecumstantial in that there is no one who testified
that e saw Droug fire the pistel, but having regurd for all the
evidence, the circumetances indicate beyond any reasonable doubt
that Drousz is the gullty person,

The testimeny of accused is & general denial t he flred the
shot. He stated that Link did not have a pistol in his hand and that
neither did he, when they left the carj that he loaned his mlatol
to Lin!r that merning at Durrenzimmern; tha; when he was talling to
Link at the car he did not ask for 1% to be returned; that Link
had fired & shot from behind him; agﬂ that when the first shot was
fired the accused immediately turned around and grabbed for the
npistol with hig left hand, Whtla h; wag grabbing for the mistol,
Link fired the second shot; the firet shot caused the flwer %o fall
to the ground and at the time the pistol was in the hands of Link,
The acuused stated that he took the pistol and didn't remember which
hand ho used; that it was a mechanical move, and that when Huber
turned arou.nld he, avcused, had the pistol in his hand, The accused
in his teatimony etated that Link told hin that "he had negligently
aimpd at the flyer but avparently didn't have the safety on, and
that it wae not his inteniion to shoot the flyer," Accused stubed,
%I Believe wp until today what Link sald," &secueed denled any con-
versation aboui taking the flyer to the cemetery for burial, bur
gstated that Eubar suggested that they repert the incident., He dlso
denied that there wasg any prearrangement or conversation ae to what
disposition would be made of the flyer.

Ue thinlk, however, that the conviction in this case can be sus-
tained even if the record showed thﬁt agcused did not fire a shot,
The inference ig unaveldable that this entire trangaction was

eriminal, that the purpose of the expedition into the woode was to



ki1l the flyer, and that, consepuently, anyone Joining in tha
citororiso-~particularly the higheet ranling varsen vrasont-—rust
aavo lmown what was afoot, and thereby varticipated ir such a
manner &8 to bring him within the particulars of the charge,

9. OITETCY: The accused through his attorney filed a
Pctition for vaiei, contending etrongly that there wae no vogi-
tive tostimony in the record that accused committed marder, and
contendlng further that the uncontroverted testimon 14 evidenco
rovoale that Link was the man who fired the shot that killed the
flyer; that aceused did not have the ;un hirself at the timo of
tho shooting; and that ne oye ﬁitnaas setually obaerved or saw
accuged fire the gun., Thepo contentions have already boen e on-
sldorod in detaill, ;gnuéeﬁ aleo objected to the statement of Eane
He Gebor (Mx. D) being admitted in evidence, "Rule 12 (2)" of the
"Bules of Frocedurs tn'Hilit&r??Gévﬂrnmant Gnu}tn“, und maragranh
9 of the Guide to "Military Government Courts", permits tho intro—
duetion of the statement, Therefore the objection was nronerly
overruled,

4 petition for clemency dated 30 January 1946, was filed by
the aceused's wife, in whiuh'ahe relates that the accused was
narried and had children, was a good man to his family, that his
Triends all resoected him, and he w;s honest in earrying out his
worl and dutiles, 1 | : .

On 17 &oril 1946, Dr. Georg Thﬂﬁiné, éf Fl&ahaden, Germany,
attorney for Mrs. Drauz, filed an amended petition for review of
his case on behalf of acensed. In this vwetition, Dr. Thilsirg re.
assarts objections to the court's finding, advances vemsone for
the extenuion of clemency and sugpests that Yecause the finding is
baged upon eircumetantial evidence, the death sentence should be
at loast commited, 'Ib.ihig petition there arr attached a written
stubemont by Heinz Endress, an-affidavit of Mre, Drawy conoerning

statements made to her by Link, three statements in the nature of



character evidence by acgualntances of accused, and a roughly drawn
plat of the scone of the ﬁrima, made Ey.ﬁr. Thileing.

Endress makes the statement that he now can remerber that
Drauz turned over to Link and took a pistol out of his (Link's)
hand, Afterwards I ;EH very a:citﬂd,land when I aakéd hin who had
shot he did ngt revly", and that "it certainly had not besn in-
tended to ¥111 the airman", The forepoing is cont ry to Tndress!
previous testimony bofore the court.

Agsuming for the vurvoss of argument that Endrees is now telllng
the truth, the fact remalns that accused was present at the sceme of
the erime, and that as the hishest ranking official present he must
bear hls share of responsibility for the acts of members of the
group. 4s indleated above, he cannot be considsrnd lees than a
participant in an enternrise which had as ite purvese the killing
of the fller.

Cllre Draus, wifo of the &ccﬁuéd, gtates that Iink teld her,
on or about P4 Mareh 1945, that he had killed an american airman,
and thei her hushand, the acecusad, had torn the nistol from his
hand; that Link was angored Yecause of the air attacks and that he
did not arprove of accused's action in tuking the plstel from his
Land,

Dr. Rauvscher, Lotte Marbach and ¥rs, Lisa Schmalzbauer all
malko statemerls s to accused's good revutation., The attuched plat
drawn by Dr, Thilaing, the attorney, s in swwvort of his contentlon
as Lo tho rhysical posltions of the varties at the time of the
murder. Reference to this plat shows thut Dr, Thiledng is atterpting
to prove that the bullet rust necessarily have Ybeen fired by someone
who stood at the flier's left and behind him, while it apvears from
the evidence in the record that ecceused was slther directly behind
the flier, or a little bohind and te the flier's right. The vosi-

tion of the wounds, howavor, can equally well be explained by the



asmmption we have oreviously made that the flier's head had been
turncd by the imnact of the first bullet (See page 9, Supra).

Thoss petitions have been earefully considered and reviewed,
in connection with the record of trial. Ve believe that they do
noet contain any material facts which if nroduced at the trial would
have brought about a different finding or which would serve aes a
basie for a recommendation of elemency in a case of thie character,

Roviewing the record of trial the evidence est ishes con-
cluelvely that each of those present actively contributed to tho
death of the alrman, They were motlvated by & comrion desism and
legally are all vprincipals in the pervetratlon of the murder, It
matters not that some assumcd a more active position or role than
the others. "All who joiln in & common design to commit an unlawful
act, the natural and orobable conseouence of the executien of which
involves the contingeney of taking human 1ife, are resvonsible for a
homieclde committed by one while acting in pursuanee of or in further-
ancs of the common design, mlthourh not emecifically contemmlated by
the pariiee, c¢r even forbidden by the defendant, or although the
actual perpetrator 1s not identified" (29 Corpue Juris, Sec. 45,
P.10%723). The findings in thls ecase are sustained, and the sentence
ig justified by the evidence (See US vs, Hartgen, et al,, opinion of
DIJA, 20 Sept. 1945).

10, CONCINSION: The record of trial reveale no errors or
irregularities prejudicial to the substantial righte of accused,
I#' 1e believed that the sentence should be confirmed, Forms of

actlon %o accompligh this result are attached hereto.

fﬂf George R, Taylor
26 april 1946 GIORGE R, TAYLOR
At torney






