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Va | Casa No: 12-120%
) :
Siegfried SCHOLZ )
REVIET /ND RECOLMENDATIONS
I. TRIAL DuTi: Tho accused was tried at Dachau, Cermony, during the
period 15-17 arril 1947, before 4 Ceneral wilitory Government Court.
TI. CHLRCE .ND IIRTICUL/RS:
CH..ROE: Vioclation of the Laws and Usages of Var.
FLRTICUL.RS: In thet Siofpricd SGHOLZ, a Gernon n-tional,
did, &t or nerpr E.LITNG, Germany on or sbout 22 September
1944, vilfully, doliborotely and wrongfully kill & member of
the United States aroy, bolicved to be Sergeant Rubin F.
H.BKEY, vho wis th.n tnd there a surrundered ~nd unsrmed
rrisoncr of war in the custedy of the Lhen Cermen Reich.

ITI. SUILRY OF IVIDENGE: Following # boubing 2ttack on liundch,

Germeny, cight Jucriean flyors parcchuted to carth from their dis-
abled rlrne, landaing neor Felling. & detail of soldicrs, under the
comirnd of the cewscd, rromptly cartured and yroperly tre:tcd scven
of the flyere. "hon the uighth flyer, Rubin F. Harkey, 30772208, wes
found, hc fled into the wvoods -nd ves shot nnd killed by the neecused,
« peinstakdng invostipation =nd trial shove thet .o wer erimwe wre not
comaitted.

IV. ZVIDENGH .00 HCOMMIND.TIONS ;

gy
S

1. SIZCFRIED SCHOLZ ey
Nationrlity: Germen
LRGeS 16
Civilian Status: None
Ferty Status: I None
lilitary Status: | German ormy, Crortedin

Flea; MG



Findinge: L v
Sentence: : Nong, scoultted

m.ridr.:ma for Frosccution: On 22 September 1944, at a2bout

1300 hours, ot lecst eight United States “il‘ﬂlhn e rnchutud frog =
df_l.ae'.blad bonber in the vieinity of I.LLING, Garmen;r. Sowven of the
airmen wora rromptly ceytured by Cerman éoldimra under the comnond of
dnptain Sicpfriud SCHOLZ, and were taken to ILLLING (R 22, 22, 105;
F-Ix 2a). Captoln SCHOLZ, with Liuutanant'Juhann SCHALLER and o elvil-
ian nried HOUBR, got in a uar nnd vith the aid Gf tha t-:'cr:-rs storted

& search for the airmen who wes t.hought. t.c- be in thu '.rir.-init.ar (H 106,

128; F-Ex 2n), .La they drove down the rt'hm:lI tahag Gbﬂ-ﬂt‘?ud an hmerdcan

soldior in‘the custody of snother Cerman r;ivilinn, bﬂtn of vhom vere

walking cbwn the roed errronching the :s!r, ER: f+1~' I-Ex Zn). However,

‘the .unhrican soldier, uron ubsnrvinp t?ha cr:m br.ing drivun ty the

Garmwn cartrin, ron ccross the road ur mrar fn Lmbnnkmnt. tnd into the
woods (H_hl, 52, 53; F=Bx 2r). Coptedn SCU0IZ storjed the enr and
both he r'r-.j’t MR jusped out ond started in rursuit (R 68, 107+

F-Ex I2r.]. Testimony of SCHOLZ and H.UTR shows thet HUER rnd ¢ Cerman
auldifsr,l whe hed prrosched en o mtare;rrlsla, shouted MHaltn feveral
t.j.r:'.;.a before thu flusing soldier stopred (R 66; I-TEx 2a): “SCHOLY,

in : rjx:'a-t.ri.el strtoaent, snd HiUBR and SCIALLER in court stated thot '
- hen the-al hmsricen stopred he essumed 2 defensive nttitude (R 10€;

T-Ex 2a). BE.UR 'I;.mfiﬁud that he wrs of the orinion the iuuuricf.*.n‘

wag in the cet of surrendering (R 85). SCHOLZ further stated in his
re=tpinl stetoaent thet in the dim light of the woods ho weis undblc

to tell thet the .mericon was unarmed. "heroupon SCHOLZ Fired o

single shot with his surviecs jistol while HLUTR hit.l'thu ground. The
single shot penetroted the brek of the imerican's hrnd and *I:.Hén entared
his body and erperently entercd his heert os he diéd In '~ Few minutes
(R 71, 108; F<"x 20), The dend soldier was thon trien to TELING
vhers he was subseruently turied (F=7x 9). Hhis "idant.ific:-'t;fcrn b e
i:_'adigatac! that he wie Hubin F, Herkey (Hzarcey) 34772208, The cffidavits



of fellow cruew members, who vieved the body in IAILING, ere to the
effcet thet his face wes 80 mempled rnd bruised thot recognition wes
iurcssible exceyt for his identification tags, however, no proof w.s
offered thet the eccused mistreated Herkey in eny wmnner exespt for
the onu shot fired while he wes attempting to eserre (R 101, 110
R-Tx 20). The other flyers were at FAILING s-foly delivered to o
Germen iy Qorra’ ajors  .wfter being tronsforred from one priconur
of vrrogcomp to riothery they 'were finally liberatéd snd yeturncd to
the Undted Stotes (F-"x 2e).

Wyidence for Defensc: The defénse rroved the srme set of frote

~@ set out mbove (R 52, 68, 108, 107).

Sufficivncy of Tvidoenge: ‘The cetusl shooting wes vitneesscd by
throe people, W.UH, SCHALLER and SCHOLZ, the perpetrator. Their
storics ora in substantial agresment on most roints. H.UZR end
SCHLLLER corrobcrate the story of SCHOLZ to the <ffeet that the
american soldior van into the weods when he witnessed the sprroiching
car, end that both H.USR sud ©7HOLZ jwaped out of the cor énd started
in purseit of the fleeing eirmon. HUTR claimes, hovever, thit Harkey,
the fleeing airmen, storped snd tumed around in o pesture of surrender
before SCHOLZ shot. SCHOLZ cleims, howdver, thet there was not enough
light in the woeds to detormine whether Harkey hrd o woaron =nd that
hie position wng not one of surrender but a dufensc yoeition from which
Hs;ﬂlcuy eoula shoot if he had boen carrying o wearon, Tag-story of
SCHOLY ie surprertud by the feet thet the bullet yenctrated Herkov's
1eft hand and rls» hisg body, afparently his hesrt, so that nis hond
vsre in front of hig yocson and not! rbove his shoulders in e ot oo
of surrender. Tt is sipgnificant to noté thet H.UER, vhile h. states
that Hercoy was surrcndering, throw hiumsclf to the ground after SCHOLZ
firod the shot.' His actioh in so doing is not clcor unless he ux=
fected the shotito bu returncd by Herkey.

The eivilicn with whow Bovley had been troecucding down ‘the roud

jrior to the ajprosch of 1. vty did not witness the aectucl shooting -




as it took plcec in the woods beyond: the cmbankment rlenp khe rond,
but arrives on tﬁc'acunc after the shot wes fired snd substantintes
the essertions of H.UTR, SOHALTITR and SCHOLZ thoto bhe bullet jene~
Lrated the left hond ond tha-bnéyﬂbf'Hﬁrkuy.

Tt should be noted that the entirs: cceurrence took plres dn &
matter of sueonds rnd in & woods vhers thi 1ight mey: v&ll heve buen
joor ng elodaed by SCHOLZ, He wis rursuing o flesing and uniformned
meber of the cneny forecs rmd it is dcarely ineumbent upon him to
weit until his edverscry fires the first shot where his position is
not elearly one of surrenders, In turn, the actions of SCHOLZ jrior to
this timc, in hindling of the othen yrisoners, had been cirewiaspect in
avery way 9o thet it is not possible to impute the intunt to nurdes
from wnything whiech bhed harjened prior te the shooting. To the con-
trory, bis retdons prieor to this would indiente & fair and ressonable
str te of wind, -

It is unforinnete thet Hovkey sew fit to fl.c at th. frfreach of
the cop, but the mibscrusnt actions of SCHOIZ, ovan in retrosject cun- ¥
not fodrly be conatrucd a8 & war ordou.

The presccutm, by way of argpumont, very rrojerly mnd frankly
ednitted thot he ved fazled to prove the meeuscd purdercd thu flyor
ag olloped,

Ve .‘_T:ES_'LE}I‘.@_".}_‘"__?& : No rucations of low aros. ot the t.ré.:L]. vhich
cocuire discupsion,
VI. COMCINSIONS: No formol spproval s recoudred. It is roeommunded
met whe roecord of trdel anc this Rowlew and Recamnundiotions be filid
without furthor action tnd thht o copy horeof bo forwerdud to- the
Judg: sdvocete for his inforeetion,
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