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UNITED STATES FORCES, SUROFEAN THEATER

September 1945
UNITED BSTATES

v k
Albert BURY, alesc known as
Alfred BURY (Police Chief of
Langenselbold, Kreis Hanau,
Germany), and lilhelm HAFUER
(sergeant, Reserve Police),
both German Ha_tionala.

Case Ne. 12-1397

REVIEU D RECOIMENDATICNS
1. IRIuL: The accused were tried at Freieing, Germany, on 15 July 1945,
by & Military Commiseion appointed by paragraph 11, Bpecial Orders 190, Head-
quarters, Third U. S. 4rmy, 16 July 1945.

2. FINDINGS: The offenses involved were: (4is to each accused)

CHARGE: Violation of the Lews and Usages of lar NG G

Specification: In that on or about 12 December 1944,

Albert Bury, also known as Alfred Bury, a German National,
then the Police Chief of Langonselbold, Kreis Hanau, Germany,
and Wilhelm Hafner, Knrl Henkel, and lidlhelm Plitt, all
German Nationals, then Folicemen of Langenselbold, Kreis Hanau,
Germany, and Johan Friedrich Wilhelm Loser, a German National,
then Landrat of Kreis Hanau, Germany, and Georg Heinrich Kalte,
a Germen National, then Oberleutnant of Folice of Krels Hanau,
Germany, did pt Langenselbold, Krels Hanau, Germany, wrong=
fully and unlawfully kill Technical Sergesnt Donald L. Hein,
ASN 33563157, a membor of the Armed Forcecs of the United
States of America, the said Albert Bury having wrongfully

end unlawfully delivercd the said Donald L. Hein, who had

come into his, Albert Bury's, custody, as a prisoner of war,

. and was then and there wnarmed end defenscless end was not

. under sentence of death for any offence committed by the

seid Donald L. Hein, to said Lilhelm Hafner, Karl Henkel,

and lilhelm Plitt, with directions that the soid Lilhelm
Hafner, Karl Henkol,and Wilhelm Plitt, should shoot the said
Donald L, Heln, and pursuant thereto the sald Wilhelm Hafner,
Karl Henkel, and lilhglm Plitt, having conducted the said
Donald L. Hein to o secluded spot at or near Langenselbold,
Kreis Hanau, Germany, where the said Wilhelm Hafner, in the
presence of the said Karl Henkel and Lilhelm Plitt, did
wrongfully and unlawfully shoot the said Domald L. Hein with
a pistol, causing the death of said Donald L. Hein, the said
Karl Henkel and wilhelm Plitt then and there wrongfully end
unlawfully standing by and failing to prevent the aforesaid
unlawful act of the said (ilhelm Hafner, all of the foregoing
having been done pursusnt to the wrongful and unlawful orders
of the said Johann Freidrich Lilhelm Loser and the said Goerg
Heinrich Kalte that each and cvery enemy flier who landed
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3. SENTENCE: Each of the accused was found guilty of the charge and speci
fication by a two-thirds vote of the court. Each of the accused was sentenced
to be hanged by the neck until dead by a two-thirds vote of the court (R 53).
The Commanding Genersl, Third U, 5. army, hﬁs ag;rnvéd of the sentence, and the
record of trial is now before you for cunfirmatinn (Letter, Headquarters, U.S.
Forces, European Theater, 4G 250.4, JAG=AGO, 25 ﬂugusé;19£5, subject: Military
Commissions).

4 DATA TO THE 4COUSED:

dccused BURY was the Police Chief of Langenselbold, Germany, o péuitium
he had held for sbout cne year prior to the commission cof the offense. He had
been a member of the uniformed police for 22 years (R 40). He is 45 years of
age and is married. 2k ' i

accused HAFWER, o cerpenter by trade, atteﬁded school eight years. Hc
waa drafted for auxiliary police work in april 1943, and wes a sergeant of the
Police Roserve at the time of the commission of thé offense (R 50). He is 50
yaars old, is marricd and has nhilgran. ; :

. RECOMIENDATIONS: = That the action of the court and of the reviewing
authority, as to each mccused, be conflrmed.

6, EVIDENCE: Eﬁa avidence establishes that on 12 December 1944, during
an air attack on Hanau, Gefmany, an American flyer, by the name of Techmical
Sergeant Donald L. ﬁain, parachuted ﬁa earth, IHsin e c&pturad by eivilians
and taken to the office of accused BURY, who wes chief of police. &caunéd BIi%L
ordered accused HAFNER, a sergeant of the J:I'eaarftra p*l:rlica s to kill IH-'-.‘in. Aestis
HAFNER took Hein into the woods and killed him with a shot from his service
revolver, Further detailadlavidennerwﬂl not ‘be set forth here, but the reciv
itulation contained in the review of the Staff Judge Advocate, Third U, 8. Lvi
appended hereto, is adopted in its ehtiretly-

7, JURISDICTION: et

as The jurisdiction nr military ;ommiasinna to try cases involving wo -
crimes is well reuﬂgnisad in the common law, and hy statute (uinthrnp Mi1dtary
Law and Procedents, 1920 Raprint, ‘page 839}._

The order appointing the commission issucd by Hhadquartars,fihirdTU. S. Army

empowered the commission to makﬂ'rﬁlea for the conduet of its prcuaesingu, withi



* WAe ITAmeVUIK OI 1TS pOweTrs as & milltary commissions IThe order specifically
provides that the military commission was not bound by the rules of procedure
and evidence preseribed for general courts-martial, but that evidence which had
probative value to a reascnable man was to be {Fcaived. In pursuance to the
authority given by the appointing order, the militnry commission announced
certain rules perteining to procedure and evidence, “it was to be governed
generally by the rules of procedure and evidence as laid down in the manual
for oourts-martial with the following chenges. Statements made by the accused
‘in the course of investigations which appear to be regularly and properly
authenticated will be edmitted in evidence subject to such attack and explanag:
tion as the accused may desirs to makes The statements made by the accused thi
are admitted in evidence will be received ganarallytcgainst all of the accuser
subject to such rebuttal as the accused or any of ﬁhem may elect to make. T'.
accused will be accorded the szme privileges wath regord to testifying as arc
acoorded acouscd persons in trials before American pnurta-marﬁinll but if the
accused or any of them eleet to f;ke the stand as'on unsworn witnese, he will
ba‘subjact to crossfgxamination,”

b, The specification in this case alleges that accused BURY unlawfull:
and wrongfully turnéd an American prisoner of wer over to accused HAFNER with
orders to shoot the dmerican pfiaoner of war and that HAFNER d;d in faet kill
the American priﬂnnaf of war. The acts allegéd constitute vioclations of the
lews of land warfare, both written and unwritten, The principle that prisonc.
of war are to be dealt w@th humanely is enunciated in paragraph 75, WD FM 27-
The principle is algp egtablished in irticles 4 and 23, Chapter 2 of the drmex
to the Hague Convention lo. 4 of 18 October 1907, and in articles 2 and 3 of
the Geneva (Prisoners of liar) Convention of 29 July.192?, to which both the
United States and Germany were signotory pawcra.l The offense alleged closelj
epproximated common law-murder. Tha cffansa was intrinsically so barbarous aud
1nhumana that it can be properly anid tu violnte those implied concepte of
standarde of dceeney tu ﬂhiﬂh every balligerant is bound by unwrittaa law,

cs 411 avidenca recaived by tha court was admissible under the rules
of procedure asﬁgbliahﬁd_;n tha n:dgr creating the commission, and in the rules

adopted by the commission. The essential elements of the offense were estabe



lighed by the testimony of the accuscd themselves, ond are undisputed.

d, The court was properly constituted, aﬁd had jur#ndictian over the
subject matter, and of the aceuscd, and was authoriged to impose the death
penalty. There were no iEragularitien in the proceedinge or trial which
prejudiced any of the substantial rights of the:accused. They were represented
by competent counsel, and were given a fair ﬁrial. %

8. DISCUSSION:

a. 41l the glements of proof of the alleged offense necessary to estah
iish the guilt of hoth.acuuued were properly adduced in evidences It was provec
by the prosecution and admitted by the accused that Policc Chief BURY ordered
HAFNER to shoot and that the latter, in consequence of the order, did shoot and
kill the viectim; that such deliberate killing was af?er the vietim had been tal
into custody; and that it was not done in aelf-defﬂn;a nor to prevent an cscap.
The idﬂntiﬁy of the vietim as an American suldfér was properly established, Th
qucstion as to mheéha; or not the victim was a so=called "terror flyer" and the
ki)l s Justirtable toprisal wes not divectly yaksed by the defense; and is nc
: cun;idarad pertinent.to this casc. In any event; i? the killing was in the nat:
of a "reprisal® it was entirely unjustified within the meening of the rules of
land warfnra'(paragféﬁhs 70 and 358, LD, FM 27-10).

b: Adssuming, fofltha sake of argument, that the accused killed the
vietim in compliance with superior ordafs, it becomes necessary to pass dircet -
upon the validity of such a cdefense, The most fecunt statement concerning wha!
effect, if any, is to be accorded to superior urﬁers, is found in Change 1, pe
345.1, WD FM 27-10, dated 15 November 1944. Said pafagraph provides: MInd..vi.
nals and organisations who violate the aeneﬁted lawe and custome of war may be
punished therefor. However, the fact that the act; complained of were done
pursuant to order of & Bupefiur or guvermment saﬁcﬁion may be taken into cons.
eration in’ détermining culpability, cithor by w&y of defense or in mitigation
of pumdshrient. The person giving such orders muy also be punished."

‘Paragraph 148, MCM, 1928, providau pnrt "y 4 o The general rule is that
acts of a’ subordinate officer or goldier, ddné in good faith, and without malice
in compliarice with hie supposc 'dity, or of superior orders, are justifiable,
unless such asts are manifestly bayhﬂﬂﬁthh-uhbpa of his auihnritw, and such that




a man of ordinary sense and understanding would know to be illegal (hharton on
Homicide )"

The Chief Cownsel for the United States, in the prosecution of Axis war
erimes, Mr. Justice Jackson, has considered the#quastion of the defense of
superior ordera. He has stated: "iith the doctrine of immmity of a head of
state usually is coupled another that orders from an ;fficial superior protect
one who obeys them. It will be noticed that the combination of. these two
Iductrinaa means that nobody is responsible. Society as modernly organigzed
cannot tolerate s0 broad an arca of offieial irrecsponsibllity. There is doubt-
less a sphere in which the defensc of obedience to superdor orders should pre=-
vail, If a conseripted or enlisted soldier is put on a firing equad, he shouléd
. not be.held regponsible for the validity of the sentence he carries out. But
the case may be greatly altered where cne hees diaera£ion beecause of rank or the
latitude of his orders. And of course, the dafansé of superior orderes cannot
apply in the case of voluntary participetiom in a crimimal or conspiratorisl
organigation, such as the Gesﬁapof;r SS.' An accused should be allowed to show
thu‘facta about au;ﬁitng orders, The Tribunal can then determine whether they
constitute a defense or merely extenuating circumstances, or perhaps earry no
weight at all," (Report to the President of United States, 7 June 1945).

¢y Lot us cﬁﬁsidef'first the case of accusgd BURY. BURY was so
efasive about the order given him from his superiors and changed his vereion
of the order sc many times that I am doubtful whether or not such an “order®
did in fact ever exist. It seems more likely that there may have been an
informal understanding among the police officiels ag to the manner in whick
captured flyers wﬂulﬁ be treated. At cne time BURY testified the order was in
reference only to "terror flyers" (R 40, 45). At another point in his testi~
mony there is an indication that the order was to apply only to flyers who
were attempting to escape (R 44). ' BURY testificd that he had received an_ur.:
order from Lt. Kalte to the effect that ™error flyers" were not to be treatuc
a8 prisoner of war and that he decueed’ therefrom that if such a flyer was not
to be treated as a soldder it wotld be necessury to kill the flyer (R 44, 48},

‘BURY later testified that he ¢ic not take orders from Lt. Kalte, and that the
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flyer wne killed as a result of the seeret written order received cither direct
from or transmitted by the Commander of the Security Pollce in Essen (R 48).

. .From BURY'e long experience in police work and from his position as chief of
wpolice, it is reasonable to infer that he must b.?ire realized the inherent
“impropriety of his order to HAFNER to kill the flyer, From his omn! ;c-autimony

«¢, - BURY had some latitude in determining whether or not ;hy specific flyer should
be - killed,: He stated thet he 4id not congider he was "doing right® in ordering
the death of the flyer (R 44).. It appears to me that the order for the executi
of -the flyer was not issued in compliance with supericr orders or in compliance

. with any supposed duty on the part of BURY. Certainly BURY had some disereticn
. because of his rank and the latitude of his orders. The scntepee of the court

- ip.reference to BURY should bo cunfirmed, g
de dceused HAFNER testified that ho shot and killed Hein in accordancs

. with the order given him by BURY, and testified further that he believed he

i would have -been sant to a concentr:;tian»mmp--ur gsentenced to death if he had
disobeyed . the order glven him by ﬁﬁR‘I {Rrﬁl}. " ‘.-'{m-_ffhe compulsion of euperior
. orders on HAFNER so :ém_aa_jh- that the death penalty imposed by the court should be
.reduced to life ;mpr?.mnment or for confinement for a term of years? 1t sceme
to.me that HAFNER stands in a somewhat differont position than BURY, He had
been drafted i;iﬁu,the po].i.ua service and had served, therein for.one year ond
. nine monthe. Under ordinary circumstances he would not be expected to be able
to exercise the degree of diseretion exerelsed by Chief of Police BURY, Howeve
his cunduct in wilfully shooting and killing the unarmed flyer is intrinsieall
B raﬁr‘ehﬂll_ﬂibla » and so obviously murder, that, as a reascnable man, he siiiul
. be.charged with the full and complete consequences of his act, HAFNELR stated
. that he feared he would be pynished with the death penelty if he disobeyed the
orders 10 kill the flyer, Nevertheless, H.FNER stated that he kmew of no pers
policeman or otherwise, who had ever becn court martialed or otherwise puriha:
for a failure to shoet .o captured enemy flyér, Under the circumetences, I ¢
not believe that HAFNER ever wes of the opinion that if he did not kill the
S flyer, that he himself would be killed, ' A very important element in determiniy

o 'thsﬂ.ama -of HAFNER's gulit is the fact that he mede absolutely no protert to
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the urde?., dccordingly, I am of the bpinicn thet the sentence of the court
ig juet and in accordance with the evidence and should be confirmed.
4+ CLEMENCE: BEES 2 L iy
&+ 45 applied to buth the accused tharﬁais vnly cne possible basis

for clemency and that is the defensc of compulgion by reagon of guperior orders
which wae considered in the preceding paragreph. The defense of superior order.

not having been accepted, cach accused is gullty of a rar crimes, involving cold
blooded murder. The penalty for any war erimes is death, though a lesser
penalty may be imposed, :

b. BSubsequent to the trial a letter has been received at this head=
quarters, signed by ﬁha wife and daughter of HAFHER requesting clememcy., Said
petition reads in part: ", . , Then the Police Tfhgq (Polizemeister) BURY gave
our father the cfficial orfer to take the prisomer ta the nearby airport (Flier
gerhorst) at Langendiebmeh and to ghoot him on éha way, Our father, a carpente.
by trade, with cnly the ordinary elementary school education believed that he
had to exdeute this order of his sa;ariuf, espeeially as ke had been told that
the 58 leader HIMMLER, at that' time Minister of the Interior had issued an
order tu this effect. In order properly to judge the aet of our father, it
should not be overlocked that on sccount of the (bombing) attacks occurring
day and night, the populaticn at that time was in o desperate mood which rendere
them nearly insene and incapable of any sober judgmant; on the other hand the
temper was very bitter in view of the countless vietims of thosc nttacks among
whonm there were many children, women and old men.

"Only out of thie general feeling are we able to explain our father's d &l
of which we dic not know anything; for otherwise he was a peaceful nen and in-
capable of cormitting such en actj he was not a member of any party, in particu
lar not a Nazi, Ue know that our father has committed wrong, a very serious
-wrong, but on the other hand he was not a trained policeman and he believed '

hac to exocute, under any eircumstances, an order given by his superior ordic: ﬂ

» » o' The petition further prays that in the event the death penalty camu:t .%
be altered that the mode of excoution be changed from hanging to death by

firing squad "as our father's aet certainly ¢id not stem from oral turpitule,
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