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SUBJZCT:  Reviuw of FTroceedings of lilitary Cammission in the Case of
the United States ve Georg Schultheiss., Case Noj 121418,

0 4 Coumending Cenuraly Third U 3 Amiy and Bastern uﬂ.l:!.t.ary
District, ANC LO3, U. S hrmy.

The accused, Georg Schultheiss, was tried before a Wilitary
Comniseion in Dechan, Germany, 21 September 1945 on the following Charge
and EMﬂﬁﬂtiﬂn.

CHLRGES (Wieletion of the Laws of Var. &

STTCIFICATION: In that OUORG SCHUVITHEISS, a German Netionsl, did, at
' or near Rehdsa, Curmany, on or dbout 27 Sertember 1941,
villfully, dellbupately and wrongfully kill DONALD B
BRENT, a mebor of the United Stetes drcy who vas thén
. unapmed and a (riséner of vap in the uuata&y of the
then F«amm E.i-!.ﬂh,l b;r ahootinp iy

2. EDNDINCS 4ND STHTTCRs

The accused wes :faund not puilt;,r of tke charcc and srecifica-
tion. (T s Sanid d
s i

3. GIGIOS-T0R Ew%

The H.'&L:'uﬁuﬁ Gafarg thulﬁhain, @ sergeant in the! e am,
vas on detached sarvice in the town of Renda, Germany, Herd hé vag in
charge of a work detail of Frenmch prisoners of War (R 7, 9, 13, ).

On the night of ‘27 Sertantber 1944 Sehultheiss vent to the homy 61

Karl Linkiose, Deruty Buvgomiuister of Renda who was in charge of thc
home guard (R 7). Bchulthéiss told Iinhose that he had a risoner p

n JAmerican flyer, who nad to be delivered to the police station 4n
the neighboring town of Wetra which was about 5 kilometcrs avay and
recuested thel he be furnished & member of the homs puasrd to accompany
him (R 74 20). Sinee it was night Linhose suggusted that the pri-
soner be kept in Renda till the next morning, but Schultheiss ‘seid that
he had striet orders to deliver the prisoner inmediately to the
neerest rolics station vhich wes in Netrae (R 7). Linhose surplied
Schultheiss with s member of the home puard, Nicolaus Ellenberger

(R 8, 27), Linhos¢ and Schultheiss then went to the tavern of iicrgantul
Whare(trhn ;:t.‘imh whr:r wes drossed in an Amurican u:ﬂfﬂrm, WES, 'u-bing
held (R &

.\ Schultheiss and the rrisocner started om vheir vy to Notra
and were met by Ellenberpger =t the cdge of Rends (R £, 20), Ellen--
berger did not hawve 2 woearon znd had received no instructions 28 to
whet to do if the rrisoner attemrted to escape (R 20, 26, 30). Tt
was botween: 8 and B30 F.h. whon the three ]:'%rac:{':\..dad on thoir vay
(R 20). Tllenberger snd the rrisoner welked che=d topother (R 20).
Fllenberpor was on the left eids of the rrison.r, arrroxisately one
meter serarsting them (7 20, 21)¢ ' Sehultheiss wes about 3 to | matars
behind (% 20). The sky vas cloudy (R 20). 7llcnberper, whose eyes
wepe veak and voro plneses for ruading, could distinruish obivets
from & to 10 mctors avey (R 20, 2L, 25, 28). Thuy had ronc aboub one




Klilomeéter when the flver nollerefl &t Ellanberpger vho did not under-
stand him, Nothing happencd and thuy continued walking (R 22, 31).
It was about 9130 F.li., aftor they had jrocecded about another thrue
kilometers, when the yrisoner approached Ellenberger and hollercd at
him agein (R 21, 31)s Ellenberger in order to maintain his distancc
from the Frisonsr went off the road about 2 to 3 ueters (R 21). He
Jetired that the flyer might try to grab him althouph the flyer never
did touch him (R 2.!4., 25} ks Ellenborger turnud eround s shot was
fired (R 21). : - 2

Schultheiss wag about. 2 meters from the American who fell,
fuee downwerd in thoe dircetion of Behwlthelss, dead (R 21, 22, 23).
Fllenberger cxplained that the shot hod already been fired before he turncd
around bucause the sound of thu shot had causud him to turn around
(R 25). At thet time Schultheiss vas sbout 5 meters from him (R 21).
Sllenberper stated thet the flyor could rossibly hawe lunged &t
Schultheiss during the intorval wvhen he was moving off the road as he,
Tllenberger, had his back to both at the time (R 25). Tllenberper '
did not give and did not herr Schulthelss pive any commonds to the
rrisoner (R 30). Aftor thy shooting Tllenberrer called Schulthei’ss
to come to him (R 22). it “thet than Schulbhaten: K Bia bHacd cn bis
holstey (R 22). They carried thé prisoner to thae erossy cdec of the
road end covered him uy (R:'24)s  There wss bloed on the prisoner's
head (R 22). Schultheles snd T1lenberper hdd hold no eonversation
duriag the walk toward Netra and Schultheiss hnd in no vav indierted
thet he had hed any intention of killing the flyer (R 26, 20),

Schultheiss snd Ellenberger then returned to Renda (R 24).
Schulthuiss told him that he had to report the incident to his
confeny and to the air base at Bschweps (R 24).

The nuxt morning Schultheiss reported to Linhoss that the. '
soldicr hed become belligerent and that he hed shot him (R 7). On
thu seme morning Schultheiss reported to the Purpomeister Reith
that "I hed to take a prisoner to the police stution in Hetre and T
hed to shoot him because he beeame aggreéssive" (R 13, 14). Reith
understood that the flyer had exhibited thet agrrossiveness by
grebbing Sehultheiss with his hands (R 18). Rw.i.t.h raembered the name
of the flyer wed Deneld Brent beceuse Schultheiss had given him the
nnme on & slip of peyer (R 14, 15). On the following day, 29 September,
194, Linhose, ecooupenied by Schulthulss, Nicoles Ebuling, Georg Gork
and Kerl Xunlgs, went to fetch the body which wis =bout 3. kilometers
from Rende (R 9, 12)« It was the same body that Linhose hod seen in
the kergentel Tavern on the night of 27 Scptember 1944 (R 11, 12).
The fece wes bloody end there was & hole on thu side of the forchecd
(R 10). The body was corted tway in e wagon to ¢ nearby cﬂmtary vhary
it wes buried (R 10, 27). ; ' [t .

An dnvestigetion of the ineident was canducted v the (erman
Militery autherities (R 17). & stipulction between the Trisl Judge
Advoeate, Defense Counsel ‘nnd mécused was ndmittoed into Evidence as -
Frosecution's Exhibit 1. Tt rends in jertinent part as follows:

"1, That during ths months of 3&¢jtembor and Ostober 1944,
thers exiatad A stete of wra batw&e‘n thu Inited .%t— t&ﬁ of Amrinﬁ l:nd
the Cermrn Reich: J

02, That :1uring ﬂha montiis of m‘.}'tumbur ‘e Db e lm,
area of Runde:and Netre, 'Geirme.n;,r, vae in Cermen held nmﬂom 3

"3, Thet the roud amu’ar hignray but,wuun the tm& al‘ Nmm
and Rende 1s '.'n.n Geprmenys; -



o "koo That oon or ebout 27 September 1944, Ceorg Schultheiss,
e Shy # German notlioncl, was 2 Scrgeent in the Cerman Army of the
Corman Relch stationed in Renda, Germany--having entered the army
on & Jonuary 194 ;- L !

~M5. Thet on or ebout 27 September 1944, Donald T. Srent,
ASN 0747730, a menber of the United States Armed Forces, was in custody
of a member of the Cerman Armed Forces;

"Gy Thrt on or ebout 27 Sertember 1944, the decessed in this
cnsey one Donald T Brent, ASN O747730, ¢ member of the United Statds
irmed Porees was shot to denth on the rosd betweun Renda and Netrn,
Cornany 3 thet the cause of desth wes a punshot vound in the head.n

ds BVIDENOE' FOR TH DDICNSE:

The accused Schultheiss, his rights heving beun éxpleined to
him by the Defense Counsul rnd the Commission, vlseted to make 2 svorn
stotement and testifled as followss U !

He was 54 years of nge ond hod been & sergesnt in the firet
"orld Yar for four years (R 36, 37, 49). During thot time he hed had
bis toe rmuietod, had boen gassed twloe, hsd bwen buricd :1ive for o
dey end o nodf, end hed gréfre, wheuse tiem fnd crthritis (R 49). 48
eoeiviling he hed jrepercd visiting crpde ¢t country fairs ond hed been
a trmhiﬂximzfﬁﬂrﬁm' mmm & “acgeeond tine on 5 July 1944
as @ privete end vas sbsignediet Kessel Lo purnrd Bussian Irisonors of .
Var cnd while $horo he received instructions relative to the rriévention 8
of the esespe of yrisoners (R 37), If a yrisoncr cscaysd, Schultheiss
vould ‘have béen runished cnd degraded (R 37), He wis next sent to Sseh
rnd then! Lo Rendz where he guarded 15 French Irvdscners of Yar vho =~ °
vorked on the surrounding farms, Schultheiss sttained the prede of
sergeant snd wras the only soldier stationed in Rends (R 33).

On 27 Scptembor 1944 considereble neriel setivity occurred .
ovur Rende ot noan (R 47). Di'm bombers strafecd the formere in the
ficlds (% A47)s Four imericen snd two Germen rlanes'¥ore shob down
(R 38):" Sehulthviss ook one enemy flyer, vho hrd rercchuted to
safcty ond vho bed been cepbured, to Bunda ond then to thé poldes
stotion - $Wetrr bhelb elternoon. (R 39). Aibout & T.i,; = ‘Frenchman
informed Sehulthciss thot & sceond flycr, vho was the victim in the
ingtent cngu, wes ¢ prisonce at the tevern of dorgantal (R 40). .
Schultheies wenk thore rnd found thet the flyer wes vnhermed (R 40).
He sorrehed the fiyer for o worron but found nore (R A0). The yer
was cooferative end in no vov vesisted (R 43). Schultheiss wanted
to teke the flyer to the rolicc etotion rnt Nefrs since his superior
vas there (U 41), ‘ : o b L : :

Schulthediss vent to Linhose who wes then home raord ehief opd
coked thot o men be “Sssipnod tonceompany him (% 40). Linkose sedd 1w
thet Tllenborger would do thrt. Schultheiss's insistonce thet Another
individunl should essist him wos in seeordonce with on eray rule thet
Feofle vure tooprscved in twots ot hdeht © lthough 1t wos Lo beriol
if thwiy slore amned or not (R47). o Schultheiss procurcd the flyer ond
et Tlloswrpor ot the edge of town #nd the thres procewded Lowwd Lix
Netrs (8 40) o« The moon wes shining (R 40). Tht prisouce wos in front
with “llunberger on the prisoner's right (R 41). Schulthciss kept his
hend in hds evireast pocket grijping his pistol (R 4L). "He had moo 1000
holstur (R 41)s - Thuy had proceedsd about ons=currter of thy vey vhen '
the flycr saddosemething (R LX), . sfter thoy hod gone cbout 3 to fy 10
«ilomcters, the prisonir stertcd towsrd Sllumborger, vho wrs still &
vedkdng to the vinki of the prisener, suddenly hollered, turncd spound,
-greboed Sehulthales b thooripht s eid kicked him in the lep (Rl




Sehultheiss seid, '™het is the matter," pushed tho flyer avay with nis
left hend, pulled out his pistel ond shot (R 41). Schultheise believed
thet the flyer wes trying to pet his weepon and o8 a matter of self-
defense snd in order ko yrevent en escape fired the fatel shot (R 42).
He bolieved that he ccted in sccordance vith his duty (R 42) « &4t no
rrior time hed he intended to shoot the prisoner (R 42). Schultheiss
and Tllenberger corried the body to thé side of the road nnd covered

it with 2 piecs of eloth (R 42).

They returned to Renda =t about 11 T.M. (R 42). The resson
that Schultheiss did not continue on to Netrz was thet' everything vae
closed, that he was a stranger in that town, thot it vas 2 long walk
uphill, end thct he vould have to return to Renda the same nifht
(R 46, 49). On their return to Rends nothing was said excert Schultheiss
steted the flyer had grabbed him and he had to shoot. The¢ next morn=-
ing Schultheiss reported the incident to Burgomeister Reith tnd informed
his company. He was later interrogated by o Geruan army eartain ( 42).

i oral stipulation was entered into that Ellenberger wes not
under cherges of rny character (R 34)..

B I_L@IH H

In letter Headousrters United States Forces Burofecsn Thester,
subjuct: "Trial of Suspected War Criminals by a Military Conmission,”
29 August 1945, trisl by militery commission of the accused Schultheiss
vns directed., The appointment of the commission znd the proceedings
thereof were in compliance with the rrovision of lstter, Headouarters,
United Stetcs Forces Turopesn Theeteér, subject: Military Conmissions",
25 sugust 1945, vnich sets forth militery commission regulations. The
pccused whs rerroscnted by a eaptein ond first lieutenant vho are both
attorneys. & feir end impertial tricl wes had. An individual inter-
rreter, who weo svorn, wes provided for the cccused. Challenges for -
eruses vure rermiited.

6. JURISDICTION:

Reference is made to the dlscussion of the jurisdiction of
¥ilitnry Commissions in the ruview of the rroceedings of ths militery
commission in the esse of ilbort Bury and 'ilhelm Hafner, 15 Aupust 1945,
from vhich it is srrarent that, in peneral, the jurisdiction of ¢ mili-
tory commission vould extend to ceses such ns this one. Farthermore
thet jurisdiction wos conferrcd upon military commissions such ce this
by letter, headousrters United Stotes Foreces Suropesn Thester, subject:
ndlitary Commiseions! 25 nugust 1945. 5

%+ MIRITS .lD DEFENSIS:

The syecsfication alleged that the recused, n German ncoticual,
wilfully, delibsrotely and wrongfully killed an kmerican prisoner of
war. Sueh cetdon cleerly constituted a violation of the rules of .and
werfare ond internationsl law.

Tt is beyond oucstion thot the accused Schultheiss shot and
killed sn smericsn prisoner of wer then in his custudy. The only issue
which wss befors the commission was whether the acoused's act wes
‘ustifieble on the bosls that .4t was to prevent an escafe or hostile
sct by his vietim. In o cose involving the trial of an samsrican
soldior for the slaying of £ prisoner of war, a finding of guilty woe
held legelly insufficient where the evidencs wee’ considered to show
that the killing resulted from the uss of reasoncbly measurcs to vent
the prisoner's usearc (Dig. Or. BOTJ LG, TTO, Vel. II, 3ec. 450 (1),
(W 92), € 270 451, Ross (1905). It was stetud in thet orinion thet,
under the cstablished prineifles of {mternetionnl law end the declarations




of the Geneva Convuntion, the guardinn of the rrisoner of war vos |
authorizod o usu such fores &8 was nucessery Lo rrevont eseffe and
for thie yurresc violence resulting in the fugitive prisoner's dezth
mipht be cuployed 1f less severe metsures ;roved intdecuate (S.o nlso
JArS Taxt No. 7, Law of Land Vapfere, y. lﬂh) It was 2lso stated
trwi, whon 4% wns shown that the accused killed the (risoner by use of
n fiveirm, tho ;ruaumpt,im aross that the hnm!.::idc wis vith welice
;forati‘mught end henco murdor. However, this wes o pebuttable fre-
sumption which could be overcome by proof thit 'l‘he: frisoner vas killed
in the course of an 2ttempt to escape or th:t the killing wes, under
“he cireunstances, rersonably deemed necessary by him in order to
| revent esecaje. The burden wes on the prosccution to esteblish thot
the jrisoner did not sttompt €0 esecre or, failing in that proof, that
the zecuscd us;d mure than nceessary force t0 prevent the aaan;e.

In the instent cfse the Zccused t.aat.ifiaﬁ that the Amerd ean
rrisoner turnud eround, grebbed his nrm end kicked him., He believed
that the prison<sr was tttempting to scize his wezfon and effect an
gseeje. Tllunberger who hed been walking elong-side the prisoner did
not sce these ections for, s he'moved off to the side of the road,
he had turned sround so th:t hue.could not see clther the accused or
the Ameriesn. Although the mxu"éedia testimony was at verdrnee in
certain deétails with T1llénberpar's testimony, such ns whether tho
recused hed n holster or whethor Bllenberper was on the jrisoner's loft
or right, the trisl judese ndvooate prusented no evidsnce vhich in any
voy refuted the nccused's clnin thet tho };ﬂﬂﬂncr atbdcked him, .Thus,
the presusption of homicide heving been rebuttod, the rrosveution foiled
to moet its burden of yroof to csteblish either thrt the yrisoner did
not ettempt to escnpe or thet more then pecessnry force wes used to
prevant ‘the Ceserre. chorﬂinply, ‘the mﬁr;za af the commirsion TETU
verranted,

‘Tt should be noted that in tw yretrial interropitions
Ellenbergar stoted fuﬁiiﬁiﬂﬁi}r that the hmerdcsn rrisoner did not
attemit to ttbacl the ﬂt,-.r.::ﬂauﬂ, vherers his testimony contrinud no ruch
assertions. T1 “1lenberrur's testimony hod boer in conforuity vith
his pretrisl strtement, the commlseion would hive been ‘ustified in
finding Schultheiss guilly as charged eince his testimony vould hove
been uncorroboratod fml Illenberger was a;rnrmtlg & totally d!.dv-
intaruatud perty.

€. JROCEDLTIN:

The defensc's motion for & finﬁinr a.t‘ rm‘t guﬂt;, after the
prosecution hizd rostud was properly denied since zt thot time there
was substantisl cvidence vhich, together with &ll ressonsble infercnces
thorefrom nnd »11 rrrliecablo pruaum;tions ’ fairl:.r tended to bﬂt-ﬁbliﬁh
avury ﬂlhﬂlﬂnt of thu offense charged.

9, QITNION:
It is my opinion thot the commission hed jurisdictlon of ‘the
rerson end offenses involwud 'nd thet the acauittJ af thﬂ necus&d is
logel,

: S8/ Chorles . Chutver

1 ' /t/ SHARLES E. CHTOVER

: - Colonsl, J.5:C.Dis
Staff Judpu sdvocnte
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Military Commission ) o< T 14 November 1915
Orders Numbor B ] : b

Before a militar}r commission which cunven&d at Dachau, Germany,
fursuant to paragraph 4, Special Orders No. 251, this headouarters,
10 September 1945, as amended by raragrarh 27, Special Orders No. 259,
this headcuarters, 16 September 1945, was arraigned and tried:

Georg Schultheiss, a Gerian national. ?

CHARGE: Viclation of the Laws of War.

Specification: In that Georg Schultheiss, a German natlonal, did,
at or near R:nda, (ermany, on or about 27 September 1944, wilfully,
deliberately end wrongfully kill Donald E. Brent, a member of the
United States Army who was then unarmed and a ;ri#ﬂn&r of war in the
custody of the then German Rﬂich, by shooting him

HEB
To the Specification of the Charge: . Not Cuilty.
To the Charge: Not Guilty.
y 1I _ .h _
Gf tha Spacification mf tha Pharga. . Not Cuilty.
of the {Iharp'a. : Not fuilty.

The court th.orcafore acouitted the accused on 21 Sertembar 1945.
BY COMMAND OF LITUTHNANT CENTRAL TRUSCOTT:

DON 3 CARLETON,
Brigadier Ceneral, U. S. Arny,
Chief of Staff.

/8/ Thomes Robinson
/t/ THOMAS ROBINSON

Colonel, Adjutant General's Department,
'+ Adjutant Ceneral



