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REVIGL 1D LCONEREND.,JTONS

I. TRILL DiTi.: The accusod was tried at Duchaw, Gormany,

during the pariuﬂ.ll-lﬁ wugust 1947, before & Ueperel Hilitery
Governmont Court.
II, QCILRGE LUD PLRTICULLIG:

CHLRGEY Violntion of the ana;gnﬁ Uspgea of licy,

Pepticulera: 1In that Ludwig KLUBTTGEN, n Gormen
nationel, "did, at opancar, KRUNENBURG, &crmany, an
or gbout 17 septembor 1944, wrongfully kill two

: mombers of the United otates «rmy who were thon
end thar&ﬁpriSQnﬁra'af wor in the.eustody of the
then Qormeh toich.

113, ST LRY OF I DENCE: PFollowing an ﬂprini'nttack on |

tha fortifications nenr Iranenburg, Garmaﬁy, on 17 September
1944, two smerican flycrs worc ceptured rod taken to tha
town of Erencnburg, Goermany, by & bordor patrolman., The
horder potrolman dclivered the flyors into the oustody of
the neeused, who immedlctoly shot both prisoners throuzh

the hond os they stood with their hends raisud; killing one

instontly. The other dosperotcly wounded flyer, having boun

2hot through the hecd but still showing signs of lifo, wcs

shot agaln by on 3. necn.

IV, EVIDENCE LND RECOM END.ITONS
Ludwip XLUETTGEN |

Hationnlitys German
Lgot 55

Giviliocn Statusi Fot shown




Farty Statuat Hember Hazi Party '
Militery Status: Si Lieutenant Colonel ]

fleat G
Findings! & 3
sentence! Death by sthanging

: s
Zvidence for Frosscutions On 17 sgptember 1944, two

allisd flyers, either Bgitish or +merioen, were brought to
the town of Kranenburg, Cermany, by & border patrolumon. 'he
agcused stbppéﬂ out of the mayor's offilce, took charge of
the flyers and immedictely shot both of them in the head
R7, 82, 32«34; P;Ex 4L, Ppe 1, 2). The wviotims hud their
hands crossed behind the back of their heasds at the time they
were shot (R 8, 23, 33). One victim died imﬁadiataly, but
the other probably was not dead at the tima whan scon there-
after the bodies were thrown nvar e fence into a garden
nﬁarhy, although, occordinsg to the taatfmnny of one of the
eyawitnessaa he hﬁ&,baan ahot through the hend (% 7, 8, 22,
32). snhother 5. man stepped to the fanca and fired ¢ shot
into one of the fl?ﬂru (R 22), The bﬂdias were later buried
in this' garden (R B, 28, 23, 62), snd the nexi day wero re-
moved and buried in tha local cometery (R 8, 34), lhe
clothing identified the flyers os belng .Lmericsns (FP-ix §).
There were policemen in the town (.. 30, 35, 77}, an arrest
cell cnd elso soldiers on duty, nesrby (R 77).

Dvidence for Defenset The cccused rdmitted in his

testimonv that he shot the two flyers (i 60). Hs explained
his nct by the feet thet on 17 Sepntember 1944 there wers
about 3,500 leborers under his control end thet about 2,000
of these were foveign lchorers (1 48) who were innately
hostile to CGermany (R 51), e had only 15 8i men armed with
ong round amall caliber »ifles to puard them (R 48}, (But ses
R 67 where the ecoused testilicd thet he had 400 men.) He

had no scldiers st his disposal (2 49). There were many éi#f[;_“*:ﬁjiﬁ



attoclks on thet dete ae well 68 landings by enemy airborne
troops (R 50). He had ordeors %o bring the laborars bock to
¢ defe orec ond bring them under suthority of ecny svailable
army units cnd fight Llndg.with thosc units (R 61), . Tho
foreign laborers consisted of Polca, Dut;b_anrﬁusairnﬂ

(R 52). Repnrta comg Go lim thet these fnraigﬁ laborers
were reiding farme ond plundering them (R 52). 411 sommunier -
tions wore disrupted except by couriecrs (R 52). It hod been
reperted to the cecused that these two imericen flvors hed
fired upon his leborers nnd hed killed two foreign laborors
and two members of the Hitler Youth and woundud meny others,
Ho thought it was dangerous to leave theaa two flyers un-
guarded, He hadrnc guards ot his dispoanl aﬁﬁ no way to
move them. Therefore, he decided to ﬂvaﬁauma the situstion
by shooting them (R 59). Tho nccusod-further teatified thet
it wos his duty to prevant thﬁ encmy Trom obtaining informe-
tion (R 56), snd thet there were no police in the vieinity
(R 80), Heo ssid that he believed theot, if he permitbed the
flyoers to come inﬁﬁ'contﬁct with the foreign laborers, thay
would be eble to iheite the laborora to riot, bucause of thQ
leck of enough guafds; and tant the flyera would then esocupe
to thedlr own linés with the information that there were no
army unite in the lumediate vieinity (R 60). [fter the
shootlng the cocused ordered thot the bodies be disposed

of under the trecs by the roadside (R 61).

Sufficicney of Evidence: It is eclecr that tho necused

shot the flyers without oxcuse or justificition nnd that ono
died irmedictely. In viow of the faet thet he shot the

socond flyer through the head and ho showed feow signs of 1ife,
the Court would have bedén warranted in coneluding thot it

hed boen proved bdvond o recsnsnoble doubt thet the wound in-

flicted upon the sscond flier would heve been fatol in the




absence of the intervening shot. The findings of guilty sare

warranted by the evidence. The sentence is not excessive,
Fetitionst L Petition for Review was filed by I'rank

Le Waltera, defense counsel, 15 September 1947,

‘tucommendationt! Thet the findings edd sentence De
]

)

epproved.

V, AUBSTIONS OF LiWs

Jurisdiction: It is olesr that the Court had jurisdiction

of the perason of the scouded and of the subject matter,

Intervening Causes: 'hile the issue wes not raised by

the defense, the question arises by impliecotion as to whether
the accused is gullty of illegally killing the szecond flyer
in view of the fret thet the evidence elearly estublishes
that he did not die immedictely snd thet soon after being
shot by the aceused the flyer gpﬂ'a%aiﬂ shot by an 5. man.
In tQLS connection, the Hvidancé indicatés that the flvyer

in guestion shnwadehﬁw"ﬁigné of 1life after being shot by

the aeccused, Illoreover, the shot by the sccused entered the
front and cams out ;} the book of the haad{ It 4= eatab-
lished beyond a reasonable doubt that the second fljyer

would have dled, even in the absence of tho second shot,
Under such circumstences, o perscon who inflicts the Iirat
Injury may be found guilty of 1llegnl killing, inasamuch asa
the injury or wound inflioted by him would have ccuzed decth
hed there been no intervening act by enother, (3es 26
fmeriecn Jurisprudence, title Homicide Seetion 50, Hote 2,)
On the basis of both logic and principle, this is the rule
which should be spplied in cases of this charceter,

Potitions for Revigw! The defense in offeot by its

petitions for roview cssérts (1) that the killing of the two
flyers waa justified heocuse they hed killed loeal inhabit=-
anta in violetion of the lows of war end (2) that the killings



By the cocused were aols of legltimate werfare resulting from
military nécsssity.

sunmary Xillings. The defense did not demonatrate that
the flyers had committed war orimes, HuﬁFVGr, Lf they had
violated the law of war, the defensc assarted py the accused
would not be meritorions hecause, while unﬁer:internutiunul
law a person who hes been found guilty of committing a war
erime may be leénll? exeguted, the exsoution must be precadsd
by a proper trial and sentence by lawfully constituted author-
ity. There is no basis in law nor in the universally accepted
stendeards of human conduect for the type of outlawry prﬂatiﬁaﬂ
by the accused in this case (Volume II, ﬂmpaqheim'a "Thter-
national Law," Sixth Edition, pages 331, 455; 457 ;rtiéle
&0, Annex to Hegue Convention o, IV of ia Oetiober 1907,
set forth in TM 27-251, Var Depsrtmens, U, 8. Army,

"Tpeaties Governing Land Earf:;a,“'? Jaruary 1844; Volume
B i:*..'l'uzmt:{:n'x'al Intéhna;iﬁnﬁl Law," Seventh hdition, pages
220, 240),

Militery ﬂscé@hity. wrtiale 2 ﬁf ths ngqﬁm (Prisoners
of ar) Convention of 27 July 1929 provides & positive duty
to protect prilsochers ol war against acts of violonece, cond
gpecifically profiibites measures of reprisal agninat them.

It is stated in Wheston's,"International Law", Seventh
Edition, Volume 2, page 170¢
"In soms quarters it is claimed thet = commandern
ls entitled to put prilsoners,to dsath in cmse of
imperative necesalty, a.g., when their presence is
dangerous to the existence of the captors and there
is no means of keeping them, Eut the better &nd
weightier opinion of to-day is contrary to this
view," ,
To conceda thet militery necessity goes ns far as ocontended
by the defense would dedtroy most of the elementary restraints
on war handed down from antiquity. More specifically, it

would permit governments and commaonders to deliberately
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confuse militery necesaity with stretegilcal interest and mili-
tary convenience. ;

Hxamination of the entire record fonils to disclose any
error or omission which resulted in injusglce to the neccused.

VI, CONCLUSIONS: ,

.k.

l, It is recommendod thot the findings cfd sentence be
approved,
2+ Legal Forms Nog, 12 and 16 to accomplish this re-

sult are attoached hereto, should it meet with approval,

PLOYD il. LUNDBEHG
Major, |, Ji.GD
Foat Triel Bronch
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Hoving exemined the record of trinl, I concur, this

i 1048, 4
day of '”*ﬂ : |
iﬁ,“- C., H. T LIGHT
Lleutenent Cnlonel, JLGD
Deputy Judge ..dvocate
e © for Viar:Crimes
e
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