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REVIEL .MU hCOiEND.L1CHS
I. IRL.L DiT.a The sceuscd neore tried at PE.EI'I.E.-LL, Germeny, during the peric
10-2¢6 Jume 1546, bofore en Intormodiage h‘ilritagr:,r Governmont Court. .lthough
tho reeord of trirl rugltcs (R 1) that the Court trying this ewvsoe is ¢ Gumorel
Militery Gowi rrmuent Gourc cppednted by peragre;h 3, Speedrl Ordors No, 130,
? Jure 1948, noccopy of shiw Crrﬂfr :L.si cttrehod %0 the roeeord. Hor hes 5 ccreful
georeh ct cli Hoerdgueriers of bhis E.-:;:m'nr nd, whore' pertinunt rocords might probre-
bly be found, digelogcd t].-L- cxistoner of 'gn order gs deseribed in the rocord of
trizl. Moreover, thic seerch hre dofinitely fsfobliched thet no such order wrs
in fret tagucd, ;

Ey cuthority of prrecgrorh 3, Speelnl Ordevs oko 130, Herdgquerters, [hird
Undted Strtous .oy, 24 My 1946, the 1o re-n:-lnn-'.jl l:-o:rq.-r:i.sin{_: thip Gourt wns cuthor-
iged to git se an Intermedictc Militery Gowve rnl:n::n-: Gourt, It thus cppeers thot
tle roeltnl in the rocord Incceursteldy scts forth the detc of tho ¢ ppointing
rrder cnd that the Ceourt trying this ecac wes ¢ velldly crpoinied rnd existing
Intermedicoto Militery Governmont Court with the limited powirs grantod to sueh
nobribunad,

iI. CHERGES . N0 2 nfiCUL, his

FIBRur QH.HBGRy Viel-tion of the Liws of Tar.

Forole Srrey In th b ilex FRRLHN, Hens SCLUDINGRIt, Johor
FRILILILR, Jogef VoW Dhi GRUN, Hoinrdeh HEIDENHEICH, Hene
LLCHIT L, #nd Frrng LFRIRDL, Gormen nrtlon:le, did, ot or
neer JIIRBKITCLRY, Germany, on or sbout 13 Junc 1944, wil-
fully, deliberitely cnd wrengfully cneourngo, cid, cbot rad
pertleipete in the killing of on unddentificd mombur of the

Unived GSt:tor ormy vho woz then en unermed, surrondercd
mriscner of wor in the custedy of the thkon Germen Koich,



SECOND CA.RGE: Violsticn of the Lexs of ler.

Ferticulcre: In that Nox HEIWDIN, Hons SEAUDINGEL, Thurcso

GEEXL RDI', Johenn HETLMEIER, Korbinisn K IHDL, Elsc MELS,

Josof VON DER GRLN, Boinrich HEIDEMREICH cnd Huns LLURNEGR, did,

et _TIENKO.LHEN, Germeny, on or gbout 13 Jume 1944, wilfully,

deliberctely ro” wrongfully emcourege, aid cnd cbeb nod partici-

pote in the d11dne ~f en unidentificd member of the United

Stetea Lrmy, whe wes then on unarmed, surrendercd prisoner of

wer in thoe custoly of the then Gormen Reich.

IIT. SUIM EY OF EVIIENCE: Eofore noom of 13 Juno 1944, throu or more Americcn
IIycrs parccluted from ¢ dlacbled cof folling plene in the vicindty of Sillerte-
kmuson, ncor Attenkirehon, h:uis Frelsing, Germony. One of the flycrs, efter
landing sofoly end being token prisoner, was removed from his captors by cortein
of thi sccuecd pnd shob to death. The mn;a:’ flyor wes tcken priscncr some dip-
tenco from the sovne of the chove imcddent, trensported to the town of _tton-
kirchen ond plocod in the locel Jeil. Leter the goow dey the door of this fly-
or's coll wos broken cpen ond he too wee kilicd by cortain of the necused. A
third flyer wes foun? .‘..n s wounded edndition ard dolivored to o Frelalng hospitol.
4 fourth flyer wes reputedly trcnsportcc tQ o prisomer of wer comps  Helther of
the lotter twe is Invelved in this crsc. | :

I'ho first chrrpe is prodicotod con the ulﬁng of the flyor nter tho socune
of the plenu crash r shirt distenco from Sillertsheuscn. [he sccond cherge is
beged on tiw killino of the fiyor inm tho cell of the police station =t Ltten-
kirehen. Heroincfter, the incident covered by Charpge I will ke reforre? to us
Incident Nusber I, mnd thet by Cherge 11 ma Incident Mumber 2. . description of
the two incidents followss

n. Incident Fugber 1: Libout 1030 hours, 13 Junc 1544, after on rir reid
on Munich (R 74, 195; P-Ex 21s) an imcrieen flyor (R 27) pereebute? from en .mep=
teen plone (R 154) neer Sillurtshousen, Kreis Freising, Gurmeny (R 26). The flyer
wee token int- cuetody by & Germon nir corps scl’icr (h 27). Be wee unermed (R
27, 38). .t neorty Hirnkirchen tho priscnir woe turned over to ome Bruer, s mcm-
ber of the heme guord (R 34) who had been instricted by o Bargomeistor Hepal to
teko him on to Lttonkirehon (R 27, 28, 43). On the wey tc .$tonkirchen, meer Sil-
lertsheuscn, Brver wrs stopred by cecussd SO.UDINGER, MFRMLNY, rnd = pon meoed
Kerl and the ]Il"j.l-l‘.'ll'r wes bokon from him (h 28, 30). .11 three of those men were
nemed (R 31, 32). SP.UDINGER addrcssce Bsucr with sbusive lnnguago and ssked
him if be difn't kncn vhot ho was supposed to do (R 30).
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“I.UDINGER thon ordered HRHWL NN nd Korl to toke the flyer towerd o neurby woods
while ho eteyod bohind to sec that Bruer left (R 31, 65; P-Ex 2r), HERM NN cnd
frrl t-::mk the prisoner down - slope towerd the woods (R 31). .bout Piftecn min-
vbcs loter two shote wore fired end the flyer dropped (R 32, 65; P-Ex 20).
_'i.ﬁ."i._l-ikf end Kerl then returncd and one of them ecid, "It hra buch donoM (R 32),
S[.UDINGER, Kirl ond HLRMNN loft the seeno of the shooting und stirted in t.
direetion of thu plene (K 53). Ihere they joincd tho émup conalsting of Vil-
dlechnoer, the Kredisliditer of Freising, Lieutenont FHILDL, district lerder of
Folice nt Frodising, K .NDL, rnd others (R 65; PEx 2c). WVillechnor end cortein
of the others welked over to view the body u.f the flyer (h 781, 782). [lhe vietim
wes lying on the ground, n gun shot wound in; hle neck, writhing in pein (R 195,
P-Ex 19¢}. FLIEDL, ot the direction df Villeehner, ordered VON DER GRUN cnd o
men named Krese to corry the flyer into the woode (R 380, 506, 65; P-Ex e,

R 155; P-Ex 19¢, R 73; P-bx 4ty R 195; P-x L4v;. VON DEK GRON then returned to
the roed to kiep the poople ewey (R 556 3 4553 r=bx 290, Willechnor barroved ¢
Fletel frow onc of tho group, sfter FRILDL ted flret refused him hia, snd fired

£ shot into the flyer (R 6€5; Pehx 2u). Ihat rftorncon the body of the flyer wos
scan lying in the voods (R 461). .

b. Incident Mumber 27 Che sceand vietim, slso rn smericen flyer (R 74,

92, 465, L6T, 522) r1d ¢ eret momber of the 'Flenc which errashod nerr 51l1lerts-
hevecn, Frreohuted erfely, wng beken into custody snd troneportcd to .ttork: ‘whi n
(R T4, 92), Ihere he wrs locked in s oell in the policc st:otion (K G2, 508},
This was sometim betwoen 1030 -nd 1100 hours on 13 Junc 1944 (R 92, hi ge-
cuged GEBE RDE meintr?ed nn rportment on the socond floor of the som bulldipe
thet housed the jclice strtion (& 65; P-Bx 20, h 73; P-kx 41, & 90; P-Ex 5),
4% gbout 1400 hours thet nftorrcon Villechmor gnd the recused, HIUL NN, SI.LD-
INGiY., VON DEL GRLW, HEIDLNRLICH, LECHMGL, rnd othors rescmbled ot the eprrtment
of Mre. GEBE.OL (R 92-93, 155; P-Lx 21t , b 65; PeEx 2.). HLILMEILR, chruffeur
for Krelsloiter Villuebnor, remnined bolow rt hir err {R 324, 192; P-kx lln,

R 65; P-Ex 2r). In Mre. GLEW.TDI's quertcre this group consumed food rpd Haquor
(R 65; P-Lx 2a)s. Ihe killing of the flyer whiek hrd oceurred thrt morning wes
discuased, sE well -8 the prospective Lilling of the flyor in the eoll b 1oy

(K 65; P-Ex 2, K 155; P-kx lle, I 195; #<bx 17s). Certein of the accused werc
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not present the entire time (1 192; P-Ex 1lc, h 195; P-bx lur, L 195; F-kx 2ln).
Jillcehner ordéercd the rceevscd 50, UDIRGEL to go bolow cnd kill 1t.|1t flyar (1. &5:
P-Ex 2o). SILUDINGER went downstoirs end hed HRILMBIRR procurc ¢ hommer for him
from the women in the jost officeo (b 192; P-kEx 1lo, h 93}, He thon broke open
the cell deor end psscultod the flyor with the hommer (R 65; P-Rxt 20, R 152;
P-Ex 11r). & shurt whrile loter the group from brs. GEEH.IDI's rpertmont ermo
downetelrs (n 192; E-Lx 1lr, h 65; P-kx 2¢). Villechner ordured HEILMEILG %o
reoe the motor of Rie esr whnilc those who hrd come down from $he -pertmont bert
the flyer (B &65; P-Lx 2e}. Dhere 1e owidence theb LEGHMRER did (A 65; P-Ex 2n)
and did not (R 192; P-kx 11o) prrticipete 1n this cttrnek. Villechnor ordered
SPLUDINGEL to gpive HELMNG o pistel. HLLAAN flrod twe shote lote the vietim,
[he flyer did not move ecny more (h €5; P-Lx 2 Je Letor in the day the derd body
wae secn lying in the eell (L 94-9%, .156}. [he following morning the remeins
were buried et tho comotory Huch:m;t-t.j1ng ‘n Sehlosshein (W 15G).

IV, EVIDENCE ,ND hLCOMMEND,DIONS:

1, WX H:il¥d ([he.surneme and Chrlatien neme sctually spelled WMAXIMILIAN
FRERMANN, P-Ex 3.} ;

Netlonclitys : Cerman

wBBi . i,.B :

Civilion Strtue: ; Employeo hoglonel Lebor Offlce
Prrty atotuss . NSD.P eince 1933; Lieutonant S
Mlitrry Strtce: Hone

Plcns ‘NG Cherge I; NG Cherge 11
Findinga G Charge Iy G Cherge II
Sentonces Decth by henging

Evidence for Progocutiom [his gecuged wne chrrged under both Cherge I end
Cherge II.

ay Incident Mumber 1: Whon the report wrs received ot the Krelsleitung
tuilding in Freising of the fellen encmy plone, ond the persehutists necr Ltten-
Idrehen, this socused storted for the sceno with Kredsleiter Villechner's prréy
(i €5; P-hx 2n, 5 179). Upon srrivel Villechner sent SILUDINGLR, Korl, this
cecused, cnd o posasible fourdh perscon nemed Bhle to scpreh for the flyer who wae
reported fo bc in the custc j of Sruur (h 65; P-Bx 28, i 68; P-Ex 3c}). Not fer

from Sillortsheuson they found Bruor end took the uncrmed {(h 27, 38) .merdecr
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flyer from him (h 28, 30). HERMANN and Kerl thon took the flyar in tho dimctiunl
of r noerby woods (R 31).  Iwo shots ware fired end the flyer wont down on the
ground (h 32, 65; Pebx 20). Hek WHY gnd Kerl roturned, reporting to SC.UDINGIR
(R 32) or Villochacr (R 65; P-Ex 2r) thet the Job wos done (R 32), Later this
flyer was cbsorved to bo bedly wounded (h 195; P-Lx 190}, but cprerontly not dead
(R 195; P-kx lie)s He wae then taken into the wocds ond encther shot fired into
bim by Villechner (5 £5; Pfx 20). lhe flyer's deg’ body wes seen in the woods
thrt afterncen (R 461},

ke Iucident Yumber 24 This sccused wns rlso iragent during the nfterncen,
in the apertment of ‘ira, GEERJDI topother :.-i:h the reet of Arelslodtor Villsche-
nor's perty (k €2, 93, R 65; P-Fx 2a). " wre cne of the sroup that beet the
flyer dn whe ecll, ufter SPLUDINGER'S origicel cttonk with tho hemmur (B 192; P-
Ex 1lg, K €5; P-hx 2:). Villochner hencse him the pisteol rosedved from Hodlmcloy
(F 339). Whilc the ackor of Vilié-chn'ﬂr's ecr wos raclng to miffle the sound,
this recused fire? Lwo shete dnks th:- flyer's body (h ©5; P-hx 20, L. 192 P-lx
lle). ifter shnt ti vietin di? nos move {F 65; P-Ix 2¢).

Lvifcne: for Dofense: This cecused Loole bhe Btrnd omd testificd in his o

defense {h 251),

g, lucideni Morber 1. e ::dmitt-:.ud goiug‘ inka the wools vith the onptured
flyer tut Jendca thet he hed rhything to 4o with the shooctinr thera, Tn fret, he
wag ungrred ot toc time (b 263, 264). He strces the person whe sh-t sho flyer
w18 g mon namad Ble (or Juls) (R 263)., His sxtrajediclel eworn stotemunis mavieed
frosucution's kxhibits 3 and 4 were dieteted to him rad are not ceeurats (K 754,

vu 8eg.).  Although he was nut hecten ho was +lrosbened befere mokine thom (&

287, 288;.

b Lacideat Mumber 27 Ho admitted thob | wos prascnt at Mre. CEBHARDD 'm
rertment end reecdved food end ¢ fow drinke (k 286). He cloinms thrt Jele bor-
rowed p pigtel o0 went inte the flyer's coli and later returnen saoying it was not
neceapery b recu the netor of the ear oy mora (I 295). He rlac elnired thrt
when Ereisleiter Villechror ordored him to de something ke 712 not have thy abllit,
to resist (h 253). He wns viry mich afroid of Villechser whe hed o streng bW
upon him (R 256),

Pricr to arreignment it was stated by defense ccunsel thut thore wnas som
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guestlon e to whether this sceused wes of sound mind end Buggested the quost on
of his eenity be determined (i 10). The Court interrogrted tho accuscd relstive
to this mottcr (L 10, ct scqe). He wos also given on exominetion by tho Newro-
peychiatric Scetion Ghicf of the 98th Genorel Hospitel, I[he report of this cxrme
inetien indicrtes this cecused, at the time of the cffense, wes net sufforing
from ¢ mentel defoot, discese or derangement end thet he wes gble to underatond
the neturc of the tricl proccedings end to ussist his dofense counsel in the prope
erction end trial of his cesc (L 21; P-Ex 1).

sufficicncy of Evidopee: Ihe Lourt wes wrrronted in coneluding from the

uvldenco thet this cecused wes senc st the tisc the offensc wee committed gnd ot
the timo of the tricl. [he ovidenes indicm:rus thit he wes capoblo of distinguish-
ing right from wreng cnd of ocdhering Yo the right,

With regerd to the evidenco offored in support of suporior orders, the pocuecd
friled tc meot bke brrden of proof requircd by pertinent futhoritios discugged
in Section ¥V, post. + 1

The findings of puilty ere werrented by the evidence. Ihe scntence is
excesgive. =4

Petitionst .. Petition for heview wes £ilcd by dofonse counsel, 3 July 1946,
No Petitione for Clemeney werc filed, |

hecommendetions [het $ho findings be cfproved, but thrt the suntonce be chrngor

to %en yerrs, communcing 26 Junc 1946,

2. EMg SIADINGER:

Nrtiononlity: Gorineg

FIY-{aH] L4

Civilirn &trtuss «dunindlstretive cssistant to
ircialeiter

Prrty Stetus: 45D.r 1922; rejoincd, 1933

Milit: ry Stotuss wdr Force; 3 yorra prior to 1942

FPlery NG Cherge I HG Chrerge II

Findings: G Charge I; G Chrrge II

Sontonces Dentn by hengling

Evidenes for Prosecrtion: [Ihis secusecd was cherpod undor both Chrrpe I nnd
Cherge II.



8. Incidens Membur 1i He wes the lending actor in removing the coptured
flyor from Beucr's ceatody (R 28, 30, 233) end in directing Korl and HEILNN
(h 231) end possibly Jele (k 73; P-Ex 4o) to take him down the slope to the wecds,
He hrd ordered tho flyer to bo show (h 73; P-Ex 4a). This wos for the pirpose of
cerrying out the order of the Kroisleiter (R 65; P-Ex 2r),

b. Inpident Mumbcr 21 When the decision was mode by the Kroisloiter ot
Mre. GEEHLDT's rorty to kill the flyer in thu eocll of the Attenklrchon Jeil, he
ordered this eccused to put it into effeet (i €5; P-lx 20). aftor foreing his
wey into the ecll b}r brooking the deor, thiz rocused cttecked ond bert the flyor
with o hommor (L 192; P-Ex 1lr). ®hon he left, his vietim woe lying on thoe floor
sovered with blosd (L 192; P-Ex 11r, i__. €5; FeEx 2n}. Leter, SMAULINGER obtrincd
from HEILMEIEL. the pistol uscd =13 I*ILI\I'.-LJ'-.'.‘! in shooting the flyer after the aecond
boating wos edministered (I, 193; E-LX111L). SLAUDINGEL bud a bud Teputstion

in his community (i, 308). . "

bvidencs for Dofenues sceuscd took the stend (i 214} rnd testified thrt nis
extrojucdcis 1 awern testimomy (1. £33 P=-Ex ?.E‘.,'u} wes obteined from him after he hed
suffared scvore mistrertment (i 215, 216). Th-f'a'lmiatrn'_atmnt acourrcd at the
Moosburg prison (L 21%) two drys previous to his mnking tho strtoment (. 250),
ab tho time he mde end sipmcd 1t he wos aup,‘jnutqd to duress in the form of
bhrects (i 23%, 250). Ko denled the truth of certein portivne of thie ataterent
(R 217, 218, 220, 222) n' other lneriminating .‘pcrta, he gquelified (R 222-224,
238, 248). Hc rdmittsd teking the flyer from Bruer's custody (L 233), but denlos
he crdered the man shot (L 233, 234, 235), nlthourh previously Villechnor hed
srdercd him to "bump cff the flyer" (L 222, 235, 236).

dncideny iumbor 2: He sdmite having broken oren the cell door of bhe
whtenkirehon jeil end attscking the flyer with o hemrer, but donlcs he did the
flyer ony serioua harm (K 238, 239). Ee elso edmits he ¢ pot festen the coll
coor when ha left {i. 24%). On thia oceaslon, es in the cesc of Incidont Mumbcr
1, ki wos seting pursvent to the ordor of his purerior, Kreisleltcr Villechnar,
vho hed remairesd in Bire. GLEK LDI's upsteirs cportment (N 222)., Thie goe.;od
entertainod o preat forr of tac Krcisleiter (i 222, 223, 242). He dendod knowl-

odge of who killed this flyor (L 228),
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oull wes not derd (L 192; P-kx 1llej. [his sccuscd suppllud the pistol ueed to
ghoot tht flyer (i 78; P-kx 3¢, h 65; P-kx 2r, L 193; P-kx 11¢). Then the group |
from Mra, GEBEALD['s rpertmont entored the ecll ord the flyer wos boetcn end shot,
b, ¢ Villechner's direction, recod the motor of hie eor to sovir up the sounds
soming from the ecll (h 138, h 192; P-kx lle, R 65; P-Ex Zs).

ifter tho motor hed stopped running he anld to Mrs. GEEHARDT, "The old G
spiris is living sgein."(i 117, 118, 127), Leter, this recuscd ond coe Johle
chotersed the ¢21] rnd notleed thet the flycr wes etdll elive. [he two men then
watood with cur fuet on nils chueatwess (I 162y P-Ex 1lp)., VON DFL GILN looked into
the gell rnd eow the flyor lying on the cob ¢nd o mon stending with cne foot on
the victim's "throst £nd onc on his bolly" (R 5i0, 6324 533).

ibout 14 Aoyn after this ineidont ruceurred thie mecugod tolé o German
prmy coptoln thet he hed soorn th flyor while ke seo still clive end hed bosten

him to desth (b 149). ®

Pricr to meking the sxsrejudiel. I gwern strioaeni merked Proscevtien's Lxhibit 11,
he wes subjectod to severe physiecel mistrcr@m&ﬁu cnd threetened with decth (R 315-
518), Ho dening this strtement in pert, cdmitted ié in pré, rod quelificd it ig
pert (i 340, et scq.). Phis geeused, whoso tobel educet!on cunsistod of six yerrs
sehool ctbendonse, ferv of it im ¢ schecol for mentelly doficicnt children (i 334),
guffered froo r chrenie déiscrsc which diequelifiod him from scrvice in the Wehr-
mocht (L 235}, Ho geve the following vursion of Incident Humber 23

On returaing from the scene of the plenu cresh ho prrked his ocr in fromt
of the poliec 8t ticn, but did not go up to Wrs. GEBHLRDI's cporsment (0 324).
Jres GREH: iD[ brought him aome food which ho oto in the cer (L 325). Jihle ernmo
tio the car end stitod th t he, Jehle, hed killed the flycr in the wocds thit morn-
ing (h 325). SILUDINGER, his asjiricr, directed him to got o hemmer rnd he did
so (L 325). Then he sow SPAUDLHGH I working on the door of the flyerts cell, he
ropertod thy fret to Villechner (i, 326). He rleo miported to Villoehner thot the
flycr noeded help when he sgv whe vietlnm effer O UDIHGEL'm ssssult. lhe Kreis-
leiter ordired him to mow, the crr cluser to the coll ond o koop the motor running

(L 327). Later, he grve ©h Ercdcleiser the pistol (i 339, 353-354) end contimed



%0 koop the motor running ez he wos ordored. During this time e herrd p ghot

(i 328). Vlhcn he entorcd the ccll leter ke only lightly touched the [lycr's body -
mith hie foet (L 329, 345-346) cnd found the men wos dend (L 329). Ho denfe. tho
sbrtemens rseridod to him rbout the 84 spirit living ogein (i 335, 361), rnd alsc
denled he told the Gersen enpbein, Hebermeyer, thet he hed bosten tho flyer ta
doath (i 366), Hie retions were jursurnt to ordora from his guporiors (i. 325,
353}s It vns stipulesed thet cortoin witnesses, if prosent in Court, would tes-
tify thot thie rceused wes & good men (L 370-371).

sufficicnoy cof Evidencer With regrrd to the ovidence offered in gupport of

auperior ordera, the recused failed to mect Phn turdan of proof required by per-
tlnent ruthorities discussed in Section V, ;;-st..

The firdings of puilty are werronted by thc cvidonce. I[ho scntenco 1g
gXeCHESVL,

liccommondrbions [het the ;_‘inci-ingis‘ b crproved, but thet the sentcnee b

chenged to ton yorrs, commencing 26 Junc 1946.

4. JOGEF YOW Dik Gy (The eurneme ectually spelled GilN, P-ix 25.)

Netions 12ty : -Gormen

5gce - 55

Cilvilirre Stotuns E.hicf, huorel Polieo
FiTty Striuss | NSDaP 1931; Blockloiter
Mlitery Stotus: None

Flecs NG Charge I; NG Chrrge IT
Pindinga: G Cherge I3 MG Chergo 11
Sentencos £ yecrs, commoncing

27 Moy 1945

Eyidenen for Prosugution: Thie nocused wrs ckorgud under both Chrrge 1 and

Chorge II. He wra coquitted of Lherge I, fiv « reussion of evidenee is limited
to Chrrgr I, Incidant Mumber 1.

Vhon thu rezort =ne recedved ot his cffiece in atbenkirehen thet en onemy
flyer hed ereshed nenrby, this necuged, in line with his dutics os pelice ohdcof,
promptiy went o the scene rod mede en lovestiprtion, [hireafiur, he returncd to
Attenkirchan r.n:.l ooyt d bhe mebbor by tolephone to his auprrior, Licutoncnt
FRIEDL, ot Frolsing (u 195; P-zx 19a).

10



4t abeut the sim Villeehnor end his perty prsced through Jttenkirchen, Licu-
Lonont FRIEDL arrived there in his eutc (W 195; P-kx 15:), He gtopped ond dc];yné.
rbout one=hilf tc one heur boforc he whad thie recured Eroceeded on to the sccre
of the ercsh, FPRIEDL exploincd the doley in thisg wisc, "We connot intorfore with
whet they ore geing to do with the prisonmcr (I 195; P-ix 19¢). on their errivel,
Villechnor strict thet one flyer hod been shot (b 195; Pebx 1lic),end thrt the ter-
ror flyers "are going tc be killed" (1. 195; P-bx 19:). Nerr » woods, thoy eow

wounded flyer lying on the ground, wrishing in pein (L 155; P-Lx Lic, I 155;

J-Ex 19c)s  On crders from the Kreisloiter end Lieutenons FRIEDL this nceused took
held of onc of the victin's legs :nd helped dreg him inte the nesrbty woods. vhon,
on the ordor of Licutencat FRILDL, he went down to the rord to keep the peoplc
croy (L 195s Penin 18¢i. Ine fiw mﬂnthta he erd the sound af s shot. Licuten-
et FRIEDL bol® hia she body woul® probebly be burled in the woods, They then
roturnod to Lttenkireion (I 1553 PnEx=i9n}.

Loter thip recvand talﬂ o Goraen surgecnt invostigeting the offrir that the
flyor wes shot trying to cascepo (0 154, I

.. i
Evicenoe for Defonger The necuscd sook gl rn® tostificd in hie ovn

defense (1 501). Eo et:tod thet poreions of hl: cxtoe judieicl sworn strtoment
meTked Proscoution Exhiblt 15 (1 516-518, 520, 31y 525)y ord tlso th-t marked
Frosoeution Exhibit 20, wore not corrcet (i 53&?. w1though not physicnlly mis-
wrcrted, he wos eubjoctod to throsts ot the timé those mmorn str tomenta wore mede
Lw 528).

He sémisted ecrrying the body of the flyur into whe wouds, but el fmod he
17 thie upon the orders of Llevtengot FRIEDL (i 507). He did not noticc nny
rigne of 1ifc ebout the flyer at this $ime (L 507). [his ccoused hed an exoclle,

veptetion dn his community (i 3G£). Ho cleimed hu wes veting on ordere all the

Limo.

sufficleney of Lvilinees Titk reg-rd to tho evifense offered in suppert of
supcricr oxders, the cootsed £:11ud to mect the burden of proof roguircd by perti-
nent ruthoritics discussc? in footion V, post.

IThe findinfg of miltr -»0 % recntec by the ovidenco., fhe sentenco 1= not

cxeocgeive,
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Petitions: Mo Petdvions for Glemeney nor Petitions for leview were filed,
hecomrepdation [het the flndings and sentence be approved,
5. HEIN.ICH IELIDEMLICH

Thie eecuzed wio coquitted (i 855},

By 1
Hetdorne 11ty Gorman
L 48
Civilitn Stenvsy Mcyor of Froising, Germony
Perty Ctrtuss NSD.F 1926; Colonel, S.
MIlite ry Stetogs Haone
Fliea * NG Cherge I; MG Garrge II
Findinge, ) G Cherpe Iy G Cherge II
Sentence g I Ty o omme nedng

v oag 1845

Evidonce for Prosscutioms [hle #oevssd wou chrrged under both Chnrg. I rnd
Cherge II, ; ,

Incident Mumber 1: .t the request of (Willechner, he secomprnied the group
from Frededng to the seene of the erosh (1 173; P-kx 21, i €5; Pobx 2¢, 1. 1oz,
P=Ex 1llr). Villechnor i t1leged Yo hove stoted to the mesbers of bhis perty
thet the purpos: of thedr trir wes to c-::rr:.r L”ut.thf. order pruviding for the
killing of prrnelnted flyers (. 65; P-Ex 209, . fter SLLUDINGEL end his men, i rl
rnd HLMME, L@ & ken the flyer from Bruor end shot him, Krrl roported to the
Kredsleiter tht the erder wes eorried out, This eceused, toscther with othere,
wea 2Gending with the freisleitcr noar the Plene when thls coeuprod {i. €5; P-Ex
2e)s He i rlec ddentified sg being rresent In the gethering ereund the wounded
flycr when Lisutencnt FiLILDL fEve Ghe crder to ecrry the vietinm into the woods
(i 195; P-kx 191), end S0 UDTNGER's oxbre judiedicl sworn testimony (I 65; P-Lx
2e) plreca him in the compary thrt followed bolir® -5 the flyer wre being grrriod
tvey. Whether he ves setuelly prosent vhen tle vietinm wes shot the lrat time docs
net eppear. This accused, with othors of the Hedsloiter's mrty, then returncd

to dttenkdrchen rnd stoprcd ot the sporboony of are. GLEH.DL (L 195; P-Ex 19a,
i 1€5; P-Lx 2o).



Ingident Mumber 2: .t the cpertmont of Mrs. GEEHD! he prrtock of the food

rnd érink fispenscd thore (L 65; P-Ex 20, R 195; P-Ex 21r)., The imidcnts. of the
dey were clsevsced, inelufing the killing of the flyur neer slllurtshruascn ond
the intended disposition of the flyer in the coll below (i &5 P=bx 28, I 73
P-Bx b, b 195; P-Lx lic, 1 195; P-Bx 17c). «fter r eomversotion botwoen Ville
cehnor :-Im* SLUDINGL.. the lester left the roem (i 195; P-bx 22r). Litor the cn-
tire group left Mrs. GLEH.DI's @ prrtment ond vent below (i 65; PoLx 20, i 192;
f=Ex 1lr). Tho flyer wes thon beetorn rod shet (I 192; Pekx 1lr, R 195; P-Lx 22c,
LY IP‘-E:{ 2c)s  In hie extrejudicicl sworn toctinony SIJUDINGER placos this so-
vusud in the group cntering the cell (L €5; P-kxr 2¢). Bubt she oxtrajudicial
evorn teetimony of HEILMEIER spoeifieclly execjts this mocused rnd HEIDEMEETCH
from being emong theso who were Frosent at tho beating nnd shocting of the wictim

(i 192; F-Ex 1ln),

Evidomge for Defonse: lhie necuged testifiod in hie min dcfonse (1 724),
He dended ergy unrmrctir.lz with the killing of the flycre, stotine he hed no kiowle
edpo befopche 0l of whit wee rolng tio h.z_ppf.!l (h 739, 759) -of aftorword A44 not
cven sco Ghe t Glee of she vietins (i 'FBIEJ; H:'La1 extreJudicicl sworn teatimony
(I 195; P=bx 1) wrs “btrined frem him oftor b hed boen ardored to bed i e
ter, oot opfber hie dnborrepctor hed bhrectoned him (L 7358), Vhile the ptrtomont
it penercl ds trve G TA0), porta of it serc Jetoted, ond ce to thise i% 1g not
true (.. 735-737, 739-7L3).

Incident Ifvmber 1i He errived et the seone of the plehe eresh with Vi1l-

tehntr sod HEILMLILL £t ehoeut 1230 hours (G 724, Withing hed boon seic 14 his
wesence rbout killins flyers (i T24-725). Ther ke stepped cut of the eor 4t wro
repurted b hilm thet the pllot of bhe plore b been er phurcd wn? delivered to
ko meyeor (L7250, Le he was oxeminine perts of the pleme he obascrved Villeohner,
ILILDL gnd encther polleomen go twerd tac rord. Ho hoard rome of thom rive ooy
orders end scw ne decd dmerlecn flyer (i 726).  Rhen the Kroieloiter wes in tho
¢ar o' they vere ontholr wey brek to wttenkirchen, he wce teld thet n flyer hadl
been shot trrdne 2 eserpe {40 T26-727).

dneddent Mumber 23 On Fis roturn to attenkirchon ke wont with she othora to

tho spertment of Mre, GREELLOP whure ho oto ond dreak end rumgined for about one
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4o one end & helf houre (i 727).  He hesrd no conversstion concerning the killing
-f flycrs oot he 2id nct cbeerve Mra. CEBHIDI sttempting tc influcnce Fillcch.nnr:
de notleod Villechnur «nd LIGUDINGEL tolking excitedly togcther but 449 not hemr
whet wos sel? (1. 728), Hc loft the oportment end wont to the cffice of the polics
gtotlon to mrko ¢ phone erll (i 729'. On his return SL.UDINGLL. woe gome. B
wont downstrirs cnd sew SILUDINGEL eoming from the woshroom et Jeining the eoll
with o hammor in hie hend (Ll 729), hie froo contorted (L 743). .t once he return-
2@ t¢ the opertment, took hls het ond wonb cut Inte the stroct (i 729-730)., Ho
‘a'ull;:cd pbiut fiftocn meters from the mein entrence to the building heruaing the
pelice station (I 731, 90; P-bx 5) ond spcke to scme pocple. During thie tdme he
heard the Kreielelter's cerr running rnd EE‘.W HEILMEIEY. end Villeohnor stonding
thore (kh 731-732). . little while Jotor en cmbul-nec drove up eorrylne tws .mur-
icon flyers, rne of thum wounded (L 733). frrl beprn to strike one of those
flycrs an’ this GLeCLEL: intervened %o shop Aln (i 331, 734). [Chot he protectod
the flyer in the z‘.m].?ulrmc- ;.r. c-’.-rr:!-bur.-;tcc". by the proscouticn witnees Kettnor

G 124). o

Phis mooused 7us the moyer of l"‘rt_-iainﬂr_l:'nj 178), but hi:z -utherity wes limitod
te the bordere of Ghe temn (I 188), He wes m:-l'it.hr_-r suburdincto to nor the super-
for of the Hrelsloitor (L 765). He i'm:‘i ¢ good reputetion 14 ais ccmmunity (L 181,
456 . !

fhen the rceused FIVUDINGEL took the stond he denied thrt porsion of his
extrojudicicl sworn toubimeny (L 65; P=Ex 20} whorein he 8% tus this seeused weont
Townetelrs to the cell (i. 225-226),

Bufficivnes: =0 Evidenco:

Ingident Mumber 1: .8 tc Charge I, tho dofenec motdon for ¢ findine of nog
mudldty (I 196) et the concluaicn of the prosceution's acse (i 195) wes toll tekey
ot showld hove boun cranted, In its stroneest 1liphs the evidenco rReinet thie
cocussd does ne mers then esteblish hie pressnos ot “he scene of the first inci-
dont. Hu woe not ¢ pertlcdpont. Ko was ot most © apcetctor without suthority
to rot.

"One whe la moroly tropont o’ scca thet & homieddo is bt to
be ccmmitted, e web fnons mennor inturfores, e not thorely
ceemid 6o LortliIprtu in the commission of the cffensc,!
@6 ..mericen Jurisprmidenee, Homiclde, Scetion 60, p.200.)
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Moroover, it should be noted fhet the evidemew of the prosecution Joes nct
setigfeetorlly ehiw this seecused to heve boon eetually prusent whon thu flyer was

ahoti .
Incidunt Mumboer 2+ [he only ovidonec of dirues prrtiedpotion on the pert

< thie soeustd In the killing of the flyer in th eoll st ttonkirchen ig gone
troined In peregroph 4 of the oxtrejuldeci-l seown strtomcnt of the ceoveod
STAUDINGL: (s B5; Pebx Zn)e  SLUDINGEL repudicted this Fertion of hie strtomont
in Ceurt (L 225-226) -né it im controdicted by the extrejusieirl sworn st-tomont
of HEILMeIRE (1. 392; P-Ex 1le). GSILUDINGEL, HEILUEIRL end the ceecused gll took
tho stond and tustlficd, It was for the Gﬂ}ll‘t to determin. whet eredonce o pive
tholr tustimermy. It is incormccivoble thet thie gecvsod whille cttending the GER-
RRDT perty 240 nob keow whet Wl 11[.];pﬂnu.d thr & mernln: ene wheb wes proposc’ to
te dung thet efturacen. [Fhe cvidoneo fully Justifies the inforence of knowledpe,
there is clac evidenoe” o mppcrt t-hf} ccnelusicon $het he pertdeiprbod,  But the
queetion of the depre: of his pertielpetion should be lecked into in detormining
the propricty of Ghe cendenco, Undor t.l:n:.".paculiusr foets of thie crae insofer na
they relete to thie reeueed, it ls bellevud geréductiin in the sonbonec should be
mode.

The findings of eudilty cs to Cherpe II erc werrented by the ovidonco. The
pontonoc 1z oxcosgive. I -

Petlticngt . Petiticn for Review, d:“b("l’a::} duly 1546, wes filed by dofeneo
crunpel, Ho Potiticons for Clemoney were fllcd.

Lecommondetlon: Thet bthe fipdinrs of cuilty Ye ddsopprove? ng te Cherpe 1
%" epproved 8 to Chroge TI. Thet the sentence b chrnped 4o forr yLErS, com-
wneing 7 May 1945,

7. FLy¥Z « FLIEDL

Heticoniitys Gorngn
Brad 39
Civllicn Strtues iurel Polico Chicf
Frriy Stetus NaDue 1937
Mlitery Streoucs Nene
Pleos HG Cherpe T
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Findinges G Chorge I

Sontenzol 7 yucrs, ccrmwnéinr
25 Jeaurry 1946

Evidonce for Propecuticns fhig recused wos cherped only under Cherge I,
Ineident Mumber 1. He hold she positica of Chief of hurel folice of th district
of Froisinp (L. 178, 198; P-kx 1lir). VON DEL GRUN wes his subordinote {i 195; 2~
Gx 19¢). Uurinz the middle of 1944 ho recoived en order steting that Gorman po-
lice wore nct to protect encmy flyers from the fury of the Germen population (L
195; P-Ex lie).

On 13 June 1944 swhon he rocelved tho roport ot Frolsine thet en onemy plrno
med foller -nd [lyore hed perectmted frem 1, he sct cut in his eer for Attenkirch-
an (L 195; P-Fx lin), He crrived there ot obout tho time the cers serrying
Tillechner's [ rty weTc POBSIOR t.hrm.inh fl'-. 192; £-hx 1llc)}. Ho deleyed for some
“ime ob (tbonkirehen oxplelning tc VJN DER GEUN thet they ewld not interfere with
whot the Kreisleltune vere gulinge to .;!{: to tho fiyers (L 195; P-bx 19c). When he
nrd VOO DE GLF finelly crrived ni the scome of ‘the erashol plone, Villechner
te1d hin =het the terrcor rlyors wmouc goiitﬂ".: go be illled (h 195; P-Ex 192). [Ihe
iroisleitcr, this cccused pod othors then preeccded to e ploce meor ¢ woods whero
the body of a flyer wop lping. [his flyor wos not dend btut woundoed (b 195 P-E:I
1e). Vilieehrar ordsred this cocused ¢ hove the vietim crerped into o noarby
wovds (L 198; P-Ex 19»). Ho trensmitted It.r.:- ‘.I'J:«i DEi. GHUN the -rdor of the Krele=
tlelter end the mon wes teken to r plnce ub of sicht in the vooda (L 195; P-Ex
“4a), He then sent VON DL GIDN %o ruerd the voed (L 195; 2-Ex 190). Villechner
neked the roersud for his platol but when the roguest wre rofusod the Kieoisleiter
Cebnined nnothor an? shet the flyer (i 653 +<ix Zo). It was the duty of this o
suged ko lock sfker the sufuty. of coptured enomy flyers in Freis Preisine (h 181).
i the seene of the crcsh ho wee the superior in commcnd (i 401-402).

Lvitcnee for Defonse: This sccused tcck the gtend ornt Tostificd in his wn
duferse (i 372). He repmdirted his extrajudiciel ewcrn et temont (1. 195; #-Ex 14)
in prrt (i 382). ot oho time he mede it he wes pervous urd exeited (ki 382).

After roecctivings the roeport of the follon plete, he trave led from Freising
to .ttenkirehen by the shorsoes Toate (B 376), ricked up VON DRl GiUN en' wont on

55 the loertden of the pleno (0 376-377). He crdered VON Dik GEUN to errry the
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i xlq\th n won€ back 15 Froiaing (Ex\ 399). Md”nce wigs introduced shmvinp tbo good

-

ol %

oha\rncter and‘ reg;ﬁatio/ of thda uccusod :ln Mﬁ cbmmmity (B 18.1, 182) . -

R

§ m: Thia'*bdcuéed held a vory reayonsihle\ position :Ln '
PR M T RS ' .
+Kr/eis_ Freiaing.r His de:uw at Atf.enkirchun nnd hié oxplamstion fcr thot delay T
ov:ldeme h&)a guilty‘ ’knowlédoa of tha plan to kill thu flyor. And aﬂ;er arrivlng '

AT

at the qcen\e hla order: to m DER. GhUN to tako t.he ﬂyer 1nt.01§ho wooda ocnsti—/ -

- / g™

L tutes perticipntién. u\B the yitnesa Fathor Kigsohbaeck pbb it, ndor thbs& e:lr-
cuinetancaa Mo ru. sr nvblo pcrs"n might preaum thﬁt arqrbhing' good would bnppen g 7‘,_'

f

"o the ﬂynr. SR M PR Y I o vk

\

‘L‘he f:lndin{'a of ruilty rm warranted by the ovidenoo. I.‘he aenzonce ’ia‘ not -

/

oxoaasive.u

=

M: s’ctit.ian for I‘ov:low . dated 3 -ﬁl]arr'

o P b
,e‘ouneel. .No "etitions fcr Glnmc.ney were filed. Pk .




ircigledtor Villechnor and his compeny at hor nperbment sorving them foof and
irinks (L 195; {-Ex 1léz, i 655 v=Ex 20). Iho killing of the flyer nenr S1llorte-
hevsen wae dlgeussed, as woll ns the propesed killing of tho flyer cinfined in
whe cnlll Lo low I:F. 195 P=Rx 17, i 65; =k EU}. This pecuped n t only prriied-
weted in thoso eonvoerectlone, but inelsted the flyer im the cell t pubk tu derth
rd thet shn to rlloved tc ckeorve it (b 1925 r-kx 20).  She wunt fdown to the
coll with the ~thers rnd woe tresunt cnd perticip $od whon the flyer wons bosten
ond finelly shot (L €5; °2-Ex 2¢, R 192; 4=z 1llr). LEorlicr thet dey ehe hat up-
b-r.r.ir,‘h:lud the Schuiltiebor girl boerues the {lyer hoed boon Ercupht to wtiunkirchen
1iwo. Sho deid shet flysrs vore not soldlers end muzt be tumpad off (i 76].
Lrtor in spoaking 0 ke Investdrotor L.ichtér, ghu roferred to flyers oe o dirty
tuneh who onere nog b e felv sorry for (K BO9-810),
vidoneo for Defenpos  Lhis cecused took the stvnd un? testificd in hor own

devnee (L 850).  She elrimer her” unavorn protricl strtemont (i 195; fe-kx 22) wes
~Liy dned from her by =i s*t-r-:.-r.t,:ﬂrmt (L' €54.655), bhroete (L 654, 657-658, B66), end
Levaprosontetione (L 657F. It ddd act I:Ei.l'..!itﬂ the truth (i €52), Whkilc in eon=-
lIrieoant o5 Gerod seh ghe wos whipped ond u.t-hu_r'.’;isr.} meltract, ) (L 700-702). Her

cgefmetion of vho dneldent of 13 Juse 1944, w.r:.;: in portlneat prrt na follows:

- sbwean 1900 ead 1300 hours of thet dny (L 660) or © littl. iotov (i 66E) Vill-
coknar, GLTTDINGGL, Keol, HG MWW, LECHMEL and others etepro? ot hor Irp&-ﬁmmnt.
i Aldeckune's moquoet she proporod food forithe enclru sovawe Lhe cloc pr
thew ecfice, beor and laron:du end Villechner sho geve scwn oornnc {(k 660), ohe
sem £ £l SNels,s 1ad oown tho corpddor of the pellee bmilluns but 44 ros koew
whore he ono Bttt tndoa. Cleoro was oo telk oboub this flyox dn hir ocpesctment
cho£81), SR owoa bok «a Bhe ¢0ll et eny time thos aftornosa L 563). L.oter thes
‘ey she 1orrnnd drvem oo men in bho ptroet, whom eie diG net Low (L 668), thet
chore wos ¢ f6' 1oy 1n the ecll (. 663, 668},

Suffieivngy of Evidunesy fhe flndings of colley sre werrented by the

wrlivnee. Che gentonge fo oxdupsive.
fetitionps Mo dolesdony for deosrivw por or o cowcny for Climency werd filed,
heconmendations Phet oon fdudiase e sppe ooy, sao thet the sentence bo
e e ey Fl '

shanped &t ton yorre, cramoo far T June 1340,
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o, HOLBILI.N K, INDL
Ihis reouped wes roguitted (R B55).

10. ELSE [RWETS {iEIs)

This nccused wee not tried (R 8).
Ve CUESIIONS OF LD

Jurisdietizm It is elecr thet the Ceurt hed Jurisdleticn of the persons
af the epeeumed ond of thoe subjeet matter.

Thile Militery Government Courts heve jurisdiction owver ell offenscs (See
Suetlon 5-30C.3, Titls 5, "Lepol cnd sronel wdmindstretion® cf MAlitery Govarnm
ment Repuletions", published by Horégquerters, US Fereos, iurcpesn lheeter, 30
November 1945), the jurisdicticn to impese punishmont is limitod by the speeific
elese of Court tryins the offense (See Seckion 5-300.4, [itlc 5, "Lescl cnd
ranel fdmlndetrrtion” of "W litery Gowernment hepuletiona", publishod by Heed-
Tiartars, 1S Forces, Eurcpecn Theutor, 30 Noevembor 1545). It hes been polinted
vas under Section I,. BUTTO, :I:.hrt thi Court trying this casc wes ¢ volidly oppeint-
4 and existing Intermodietc Miltory Ear.:,:;".rmmnt. C.urt. Such r Court hos juris-
Jisticn to try neevscd chorped with ony t.lz.rpﬁ__ of wor erimc, but ite pover to
impoae pecishmant fe ldmite? by the pr_wisioﬁa-'cf Scetlon 5-300.6, Title 5,
Wlorpl ood Penrl Jiministretion! of "Militery' Governreat Repuletions®, published
bty Hondguerters, US Frorecs, Rurcpeen fhootor, 30 Huovember 1945, Becruse of this
provialor, so meeh of thy sentencos impoged %or Lie Lourt os oxeoeds lmpriscnment
for 10 yoaes dg wold, By rirtue of Sectlon 5-3379 (3), Pitlo 5, "Logrl emd foncl
JAmdnlgtrobicoe of "M litcory Governmont hepulrotions™, publishod by Hoeolquerters,
W% Torear, Iurupeoan Ploster, 30 November 1945, the Deviowiro .uthority is suther-
Ced oto Nefiwy, suepond, meduce, commube ot ncdlfy cny scitvhos ar ordurV.
Jocordingly, 1. the ocse of caoh soccused whise scotonec exrszcs tho mit ime
pored wprh Invoracdicte Milibery Government Gourts, it ie rocommonded thet ¢
chenpe te 10 yoors confinemont be made.

ovuronees  Lhe Court did net cbuse ite dlseroticn in demylng the motion
by the dofense for severcnec of tho occeused as defendonts. Severance is not g
right or o privilepe of tho ceeuwseds Tho eppliceble rule is thrt such o motdion
is pddressod to tho s~on’ 2rerceiun of the Courts Undor the procedurs sppli-

cokle to the trial of wer crimes, the teat ia whother rn lnjustice would repult
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tc pecused end not whether purperted substontisl righte of accuscd would to vio-
loted, 1f the moticn were ovurruled, teceuse recusod hewe po ripght in this con-
nection (Unitod Strtez v, wltfuldiech, et al., opinicn DI.7C, Foebtruery 1947).
Suporder Ordersi [he cocused HERMLMN, SLLUDINGER, HRILWRIER, nnd VON DER
GRUN sourht tr Justify thulr setiuns by offoring evidenecc to shew thet they wore
oeting in complicneo with suporior orders. Complicnce with superior ordors “ocs
net ecnstitute o defonse to the cherge of bheving committed ¢ wor orime (Irinl of
Henry Wirz, 40th Cuneress, 2nd Seos., House of hepresontotives, Ex. Doe, No. 23,
page 812;.?01. 11, Sixth Edition, Opponheim, "Internoticarl Lew, porogroph 253,
Poio 4533 Lleniovery Costlo Coso, 16 hmnrian Journcl of Intcrnctionsl Lew, pape
T7083United States v. [homss, cpinion BIGG, Deconbor 1945; rnd Unitod Strtes v.
Klein, ot ol., (Hedoomor Murder Factdfy-ﬂnsu}, cpinlon DLAC, Februery 1946; ond
French Koputlic v. Fegnor, et cl., Court of Appecls (Frence), July 1946). Ihig
rule 1s followed in wnolo-imprienn juriapruﬂunca (¥ibehell v. Harmomy, 13 How.
115, end Miemuel for Courte-M:rtiol, U.s. .rempv, 1928, poragraph 148),
Compliones wich Fuxﬂrier crdors mﬂj:.undmr certoln eircumetancos, te eon-
sldored in mitiprticn of punishment. Hewover, 'cn accussd who weeks relief on
such gprounds sesumes bhe burden of catcblishing {a) thrt he received en ordur
from p superior in fret, dirocting thos he commit tho wringful pot, (b) thot ho
did not kn'w or, ee ¢ recscnacktly prudent Iperaur;, would not heve konown thot the
et which he vwies dircesed to perform wos illegel or contrary to undvereslly c-
opted sbinderds of humcn conduct, snd (e) thet ha aoted;, ot lucet to some cxtont.
under imme”isso compulsica.  Hevine sctlafoctorily osteblishu? these clomonts,
%Lt amount o vhieh hls sentenee should be mitigeted dopends upon tho chrreoctor
cnt extert of the lmmodirte eompiision under which he seted, (Ses Lond n Agrocs-
ment of B lusuet 1945, Concerning frosecution and sunishmen: of Mejor %ar
ﬂriminnlﬁ af the Buropesn .xis; Fii 27-10, Gar Deportmont, U.L Army, "Rulcs of
Len® Uarfare", pareprarh 345.1, Chonge No. 1, 15 November 1344; Uprenheim, "Inter-
notirnel Low", supra, and the Llandovery Costlo Cosc clted theroln; "Meoual for
Courta=Mertlel®™, suprs; "heport to tho fresidun; of United Strtes", 7 Juno 1945,
by Mr, Justioe Jrekeon, U.5. Chicf Counsel for the srossoution of jods Crimingl-

ity; Extrect from Geebrols- 'Ihe L ir Perror of Our Lnomles”, found in fontnote,
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pape 53, "Militery Occupgtion and the hules of the Law", by Ernet Freenkelj
Unlted States v. Bury, et ol., cpinion DIURC, Scptember 1945, United Stetoe v.
Thamae, eupre; end United Stetes v. Beck, ef el., cpinion DIAC, Docember 1946,)

Motion for Findings of Not Guilty: ot the conelusicn of prosecutionts

come, the defenst mode & motlon for Findinge of not gullty es teo £ll gecuscd on
nll eherges. This motion wee denied. The Court'e aetion cn this moticn wes
proper exeopt ng to the mecused LECHMER on Charge I (Seo “Sufficlcney of Evi-
dence", Sceticn IV, puregraph €, page L4, supre}. The only question noeossiry
for the Court to detormine wes whethor thore wes somo substonticl evidenee of
sach element necossary o constltute the offense cherged, oven though thot ovi-
dence wae conbrodietod by stronger evidenee. The evidence prescnted by the
progacuticn togethor with the iafe rniacr:a flowing therofrom was sufficient to meet
the reguircmente of the tost.

It 1e never errar for o wer cg'!i;nms tritun:l b ovorrule g mobion for a
findinp of not puilty made nat tHe oloee of the erer for tho prosvcution if it
bolisved there is sufficiont ovidomce b ":!.1:1:.Lkw11a tho cherge ond thrt the peooused
should be requirad to cnewer it (Sectidn 5-32 ‘:‘l?, 'itlu 5, "Logol snd Penel
Jdmindstration®, of "ilitery Governmeht 'n.c-f-u:l:.-:tic-ns", fublishod by Hoadquartﬂru:
U8 Fureos, Lurvpenn Chertor, 30 Novembor 1945 end Seebiun 501, pnpo 409, "Meomuel
for Lrinl of War Crimes cnd Doeloted Guﬂua;‘, 15 -Jul;f 1946). . similrr prectice
is followed in Courbs-Mertirls (Peropraph Tl,'. day "Memuel for Courte=Mrrtiel,
Ua8s sirmyt, 20 April 1943).

sorviee of Charpes rnd ssgicnment of Counsel: [fhe record eonteing no

curtificete or otior ingtrument showlng thot cherges were served upen tlo no-
oused nor dees it indicste when covnsel were cesignod. Hovover, of the begin-
nlng of the trirl, the Prueident of the Court inquired of ernch gecused whether
hs hod beon gorved with o copge of the chaorge sheet prior to trisl nrd whether
gpci f thar wee rerdy for trirl, .8 to both guerlcs oach geeused snswered in
the offirmative (L 9). HNo cbjection wae redsed by 'ny of the accused cr by

gounsel in the ocnse thot the chergoa were soxve rn insufficlont time beforo

trigl. MNor vos choy roquist mode for centinueiee on the pround that inndequate

time for propeorotlon wee cllowed, In the Zight o1 these frots, the fellure of

21



the record to eontoin r certificete of gervice, or to indiecte the deto when
counegel wors oseipued, ern proporly bo ipnored bteceuso theru is no indicetion
thet injustice resulted to the mocusad.

gidpiseion of Evidepes: .. mumber of objectione were inberposed by ccounecl

for the pecusel b0 the sdmiseion of certein evidence offered by the prosceution.
Hefarence ie prrticulerly mnde te the objections to Prosceution's Exhibit 2
{h 61-66) end other exhibits {I. 190 0% scq.). [he sctico of the Gourt in gd-
mitting thesu exhibits wee proper. [he nppliesblc rule provides that the sweorn
etotoments cof accuscd ond witnesses are clweys ndmlseible repardless of the pres-
cneo of theso whe mode the stotoments, unless the Courc is of the opindon that
the stetomente hrvo no probotive vulgu, or, &t rpply ¢ elmilnr test, thet the
ghntuments would oot b helpful in u;'riv:in:'-j ct . truo finding (Soe "Mrmuel for
Iriel of Unar Lrimes end Related Crscs", Soetiom 27C € (2)).

Ho urrvr woa eomnltbed -by the Ljfrr.J.u:'t. in 1te rulinpe on quostions of evidence.
ftho rights of the pecuew? wers ct nll times owply safeguardcd,

Procurement_::f Lxtrpfuddednl b't.atﬁin;intgs Vorious of the ocevacd testified

thot price t. pivin their uxt.rpjudicicll nwnf.n 'Ltgntnmnts, ant in the ccee of
GLEHIDT, n protrinl ensvorn atrtumant; they were subjoctod to thrents cnd ver-
lowa forms of mlatro-tuwent. [hose 1c::l.r:d.m.aT in ¢t lerst sume instencos, npporr
to te not withoub semo foundotlon. This type of practice should b condemnud.
In cases vhore tho evidencu 1s canf:lict'ing. in meny jurledieticons in the
United Strtee, the question of volunteriness of oxtrajudieir) eworn stotements
or confespione would heve beon submitted to the jury for ise detormingtion in
ahy lipht of the eviduncw thereon (Sec 20 umericon Jurisprudenco, Lvidonco,
Sacticns 453, 454, 456), In the prosent cose this question was for the Court to
dotermine, .1l ovidenco is admissible in g wor erimes trial whieh the Gourt
deums to have probetive veluo, (Sce Seetdon 5-329, fitle 5, supro; "Maouel for
Iriel of Ver Crimes end Leleted Coses™, Scetion 270). It dooe not sppeer that
the Uourt fadlud t¢ zive preper ccnalderction to all the evidonoe having o beer-
ing on whether the stetuments in quostion were volumbnry nnd whuthor thoy were
mede under ci'rcumatz:nce:] which mi-ht heve induced the accused to sbrte untrutha,
Moreover, it nppeers thet (1) most of the contente of the varicue strtuments o~
ferred to &l%ormbt}ruted by tostimony from tho witness stend snd, (2) thet
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Sthe pdua of' theis fariy

certaln of the gecused sdmitted on the witness stond thot some or substentislly
nll the eontents of the stotemente were true,

It doce nob cppesr thrt the Court accorded ineppropricte prebotive vwelue
to the extrejudicirl gworn cnd unsworn stetomonts of the verlous accuscd, The
Gourt did not orr in cdmitting them in evidence or in conpidering them for such
probetive welue ce they mipht heove.

Lxeminction of the cntire record felle to dirclope any error or omission
othur thrn thoso hreinbefore speelfilerlly noted, which resultud in injustice
to h.hs. recuecd,

Refercper for frdpli #hili thie cosc wos tricd b fore cn Intormodiokc
Militrry Governocnt Gourt sppolctcd by P:r!{,greph 3, Specirl Orders No, 130,
Heodquerters Third Undtod Stetes drmy, 24 Moy 1946, the reeord frile to eontein
o copy of the rcferonce for trinl. It iz elier thot the Court wos proparly
congtituted rnd thek .it hrd jur'i'sdict.ilon of the subjoet mettecr cnd of the npecused,
The ebeence of r rcu:f:c-rance i:l.:ur trinl ie on error technieel in npturu which re-
sulted dn no dnjustice 66 eny of the ncqlu‘}ai.d. fhe revieving cuthority mry
opproprietcly Tetify the cotion of the L'.'.m.rh which heerd the ccec, by cprroving
the findings rrd the sonbunccs or ss hos boen ::Lﬁ gome instuncue herelin recom-
monded by opproving the findings and-ch.unging' thi sentoncos (United Stotos v,
Ernst WMUELLER, DJA'C, July 1946). In the Review ond hocommendations in the
Mueller eese Lv wre stotods - ;

"Th de suttle” military lew shet the roviowing outhority may

retify the peticn of ¢ court whieh, clthough o eose hoe not
been correetly reforrod to it for trinl, hee neverthcleoss
procecdud to trirl of tho eree, when such court was in other
respects quolificd to try it, (O 198108, Dig. Op. JaG 1912-

40, Sce 397 (5) (a% £0), p. 243; Bull. J.G Vol III, Wo. 2,
Febrvery 1944, po 54, G EPO 393 (1943) )."

V1. CONCLIDSIONS,

1, It ie recommondods e Lhet the findings be opproved as to gll eo-
cueed exccpb IECHMER; thet ps to him the findings of gullty to Chrrpe I bu die-
approved, nnd to Chorge IT be opproved,

b. Thet t-h{.- sentences of the accuscd VO DER
GRUN gnd FRIEDL bu cpproved; shet the sentoncce of the necuscd HLRMAKN,
STAUDINGER, HETLMETIER, ¢ GREILEDI bo chonged to 10 yoerg, commencing 26 Juno
1946; thet the sentonce of the rocused LLGHMER bu chrngud to four yoors, »
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