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- REVIEY LND RECOMMENDLTIONS

1. TRIAL: Tho ncoused wrs triod on 17 ond 21 Jonuary
1046 ot Ludwigzaburg, Germany, by o Gonornl Militory Governmont
Court oppointed by pnrnérnph g, Ep;niﬂl Ardors Mo, 853, Hood=
quarters, Sevonth US Lray, Waé;eﬁn Militery District, LPO 768,
ma er&, dated 19 December 1945,

2. EINDINGS: The ofﬁfari.ha inyolved was: Plecs Findin s
CHLROE: Viclotion of the Lews of Jor - jife] a
Porticulnrs:s In thﬁf Justus GERSTEIIBIRG,

o German natlonal, did, in the viecinlity of .

GUTFIEUDENTHLL nnd GERTEVBLCH, Gormany, on -z
or obout 16 July 1044, wilfwelly, deliliercta=
1y nnd wron_fully kill nn unknown momber of
the United Stotes Lrmy, who wns then hn un-
crmed, surrendored prisoncr of wer in tho
custody -of the then Germon Releh; by shooking
him with = _un. NG e

3. SENTENCE:

e
The -odurt by ot leaat o two-thirds voto of the mombars

prasent nt the time the voto was taken concurring, sentonced
ﬂcuuaathn death by henging. The sonteroc wos epproved on
6 June 1945 by the Cormandin_ Goneral, Third Hnitad~ﬂtntaa
Lrmy, who had succeeded to the funotions of the Commeadin:
Genercl, Beventh United Stotes Lrmy, on 1 Lpril 1946, The
vecord of trial hes been forwerded to the Commandin  Genercl,
Tnited S?uten Forces, Europenn Thenter, for fincl cetion

{pnfé;rnph Ea,'Lattar, Herdquerters, United Stontes Forces,
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Buropecn Thonter, LG.000,8-2 GLP, 16 July 1945, subjocts "Tricl
of Wor Crimes and Reloted Coses"; MGR, Title 5, Section 5-312,1;
Letter Hozdquartors, United Stotes Forcos, Ewropecn Thontor,
LG 00045 J.G-i00, 12 Mnrch 1946, subjects "issusmption of lar
Crincs Responsibllities Proviously Exorcised by Seventh US
Leomy Lreal).
%e DLTL LS TN /COUSED:

licocused ia o German Notionol, residin_ in Gortenbach;
hc ‘18 49 yeors of a_e £nd e paintor by trade., He sorved na o
soldior in the first lorld Wrr, cnd entored the rural Gendorme
erle in 1931, loter becomin_ o Heupt=iigchtnoister. He hes beoon
B e the Nozi Perty since 1933, and belon_ ed nlso to
the Sturm Abteilun., He hes n publie school education, is
narried, and hos throo aDgﬂ,IFpﬂﬂ, respectively, 26, 21, and

i

17T yoora. - s \

Ss RECOIMINDLTION 2

Thot tho sentence of the Military Government Court snd

the retisn of the RNeviewin g'.utherit'ﬁ'r_ by confirned, -T‘I‘F
6. EVIDENCE: i .

o+ For the Prnaecutinn:rnn 186 or 17 July 1944 there
were soveral air battles over the villa_es of Gutfreudenthol
an” Oertenbach, Germany, ond soveral aivoleones were shot dowa,
One fmerican pilot landed by perschuto in the viololity (R 4,
5, 8, 10). Onec of the first Gormans to nrrive oh the soeno wo.
Richard Westler, o loeal farmer (R 5)., One Frahsz Hiatelln, n
Folish national who was workin  in thc noi_hborhood, stovted fo
the secene on foot, and while on route Wn; rossed by ncocused on
a metoreyele {1 10),.

Hegtlor testifioed thet he found the flyer 1lyin; on his

back srokin: n gl orotte, He hed beon injured in the left hand

but wes conscious and nthorwisa epporred to be uninjured (R §),
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Saousod appecred and sald to Nostler ond the other porsbns’
prescnt, "How, hnvanft you bonton hin te death yett", ‘or “Have
you not yot killed the flr,"ur"?’" (R 5«7), Mcrnwhile, Kistollo
arrived, but wes provented by scoused from appronchin closely,
whilo Neatlor welked nway, Jooused oxemined the flyor to soo
if he hed o weopon, and then pﬂlud a pilatol from his own ri_ ht
rnocket and shot the flyer throu'h tho hecd betweon the eyos os
the man lay on the _round (R 8, T 10, A1),

Loter in the doy nccusod told witnosa Wilhelm Seibert, o
Garmnn r,&i'u'illiun, to bury thoe flwycr, soyin: that he hod dioed
"pegpuss of hisg wounda' in hié loft hand cnd log (R 12). on
th; followin: deny Soibert prnqurcaithu bady from its ploco in
the field, put 1t in a onffin, and corricd 1t in o we_on to
the villaye of frmseherd or Ermeschward (2 13)s it the timo
Seibert picked it up, tho left lo, apposrod to be broken (R 14),
On the doy after thet noeuaaa opgned the coffin ond removed
from the body two “rl-oh'-tu,_:!l", ond’ of which he _nve to Soibert
(R-13)s The body wos then burisd in: 1::"r.m villn_c conctory,. “-.'i,
Ee;burf hed a wooden cross plecad qu; Ehc Lvravo and sorowod
" on the eross tha do_«~tn_ ho had rocevrved, This doo=tag;,
introduted in evidence as Pruaunu%imn;a Exhibit 1, rond,
‘- ILLARD 1. HOLDEN, 37650251, T43-444° (R 13, 14). |

b-.l For thoe defoenset Joousod Vas properly instructod

in-open uoﬁrt cnnnarnin;‘bis ri_hts, and took tho stand se an
unaworti withesa in hls owh behalf. Ono Goor; Schwerbnch, a
German oivilian, and o falldw momber of the loocl Gendarmeria,
olso offared sworn testimony forraocuaad. Thelr teatimony will
vo surmmerizod together. :

Thg - looal Gondormerls was o brofioh'of 'the police under
the control of Reichsfuchrer Himmler. Ite mombors hed bosh

told they wore subjoct to militnry lrow and that stern punishe
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mente, ineludin: death sentenccs, would bo _iven for dis-
obodidnoc of orders (R 16, 23, 24, 25}. Lt opno time the Gon-
darmerdt had boen inatructed "thot in tokin  prisoners we haod
to (o throu'h the usunl formotions ond turn thom over to the
Wehrmacht" (R 17). But at & meetin: of the Gendermeric in
"gousod's district, hold in Mereh or Lpril 1944, n Colonel von
Jberbeck _ave instructions thet =1l pilots who parnchuted down
were to be killed., No discussion of thesc orders was hnd, ond,
in faect, the _chdarmos wero forbidden to discuss them nmon,
themselves (R 18, 23, 28}).

On two ccernsions prior to roceipt of von Oberback's orders,
neousad hed captured threc pilnta and hod turned them over to
the fiehrmacht (R 18). But in ‘tho inutnnt cose cecused belioved
that he must follow the new ﬂrﬂers, end so shot the pilot with -

‘no bullet from his 7.66 piatql firin: from'n distonco of &

or & mobers, Locused know how priaanurs of war worc supposod

to be treated, ond that whet he wﬁg doin_ wos not proper, but
besred the consoguences if he did nnfﬁﬂhxlﬁ, 2l, 22). The pilo~ +4
made no attenpt to ettack accused (2 21).

Lecusod's reputation wos thntraf an industrious and lind
ricn. He wos not e fanotieanl Nezi (R ?4}.

The defensoe nlso introduced in cvidencc, as 1ts Bxhibit B,
Patholoist's Report of the exhumation of the body of o Willera
[l. Holden from the cemetery nt Ermschwerd, Germany, This repor.
while not showin, how ;t wos determined thnt tho body exhumod
vo8 thot of Willard M. Holden, navurthalc;a pssumes thet it woas
The body showed marked decompositiosn, It wns impoassibls to
. tSermine whether there had boon any bodily injuries, but the
riht log wes found to be "in merked extornnl rotation", Nothin,
w13 left of the hend but the skull, which showed "nﬁ ovidenoo of

frocture or un shot wdund". {(Dofonsc Exhihit EJ.'



¢, Further detailed evicdence will not bo sct forth
hero, but the reecpitulation contained in tho rnviuw of thp :
Stoff Jud c sdvoeate, Seventh US [rmy, detod 24 Lpril 1946,
and cppended horoto, is odoptod in its entirety.
Te JURISDICTIONSF

The Militery Government Court which heard this cngo
woa properly econstituted ond hed juriadiétion over tho subjoet
mntter ond the sccoused, ’hen & civilian or onemy goldier
wroh:fully kills o prisoncr of war who hns fallen into his hande
it i3 en offense s oinst the internationcl lewas poverning land
worfare and ns such may be tried apd punished by tho duly ocon-
atitutod tribunals of cn ocoupyin belli orent notion. L
ceneral discussion of the qﬂgigﬂigpipp of aush militory [overn=
rent couartas, with nppropt;ﬁyﬁ uiﬁﬁtﬁnq nf nuﬁhuritica, ia con=
toingd in prior Taviews of :anirmmtinn enses writtepn by this
bronch ond nced not be preperted hove (Bee U.8, vs. Clomena

vy

Ticgoand, Novembor 1945).

8, DISCUSSION: ' s >
&

-

n., The ovidence cloorly cstnblishes, end aocusod nd-
sitted, deapito his plea of not oullty, thnt he deliborately
end intentionolly firsd o bullnt‘inta tho hoad of n aurrenderad,
disarmod, ond possibly injured Lmoriecn airmon on the doto
cnd ot the place set forth in tho Particulars of the Charioe.

The ovidence introduced by the defense ccsts soma doubt
upon the guostion whother the bedy which wna gxhumed ns that
P tTHllerd U, Holden wes cetunlly thot of tho vietinm of oc=
onsed's dood, for no cvidenco of o _unshot wound in the foroe-

‘sed wos found, Lasumin for the sake of or ument only that

<t was not, novcertheloss, o corpus dglicti is fully proved,
Ihere is competent and uncontrodictoed evidence that cocused 4id

¥4ill en Lmoricen aoldicr, and that that soldier wna Willord ki,
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Holden., Tho Porticulars did not nllecio tho idontity of the

goldior, and it wes not neocssery to suwatain o enuvietion thet g

his idﬂhtity be proved, 8o sny possible sonfusion over the

icontity of tho body oxhured ccnnot be soid t have hindered

cecuged in his defiense or to hove projudilesd ocny substantiol

ni;hf he posscssod. :
It wona suiestod By defonso counscl that the prosesution

fpiled ta prove o mﬁrdur by ceoused in thdt 4t d1d not show con=-

uluaivnly thet tho vioctim dicd nes ¢ rosult of tho ununﬂ in=-

flieted by ceeused; thoi thu flynr eyt heve, or would hnva died

in eny avcnt, ed o rogult of injuriou hn guppaaadly olrondy

hed when auauued arrived on thﬂ geono, Thuru is no clonr proof

nf any such fatal injuriau; nnﬂ ﬁvun bhn facts sct forth in the

Pntholo_ist's Roport inﬂibata'u'bnﬂalblﬁ injury to the.ri ht

Lty r.'nth!;r thon o tha_lq;t- '.;I.]c;', as cloimed by the dofonso,

In cddition, if, cs iﬁ au;joaéed'by'tha dcrénau, tho raport

covers o body other t-hrm that of Willard My Holden, then 1ltﬂ

avidence is of no vrlue ns to prnaf ofjathnr injuries whioh- _i’

mi_ht hove ocused the victim's ﬂéuth;l FinuLly, it 1s well )

sateblished low that until the moment denth occura, no privote

individusl hes the risht to eruse 1t or hasten 4ts andvent with-

uat lepal ﬁnnetion. {, mcn under pandin@ sentence of desth or

afflicted with on incurable disecse moy be the victim of &

murder equally a8 well sa ¢ men 1o the boat of heclth rnd

innooent of cny crimea. ; I -
Finolly, cecused roises tho defenso of superior orders,

Tis offioe heia repentedly ruled thot obedience to pﬁlpmbly

and fleyrently 1llepnl orders sueh rs nocused ocloime to hgya

obeyad hereo, is ho defcnae to murder of erptured rnd unnrmed

enemy fliers, (See disocussion in ccsgs of United Stotos v,

Jominikus Thomas nnd TUnited Stotos v. Luuat Kobus, and



authorities thers cited). JAccused sdmitted that he’ knew what
treatment he should have afforded his victim, snd that he was
doing wrong in not affording it, The compulsion upon which he
replies wea far from an lmmediete one, He took charge of the
situstion, commltted mn illegasl mot, and now seeks to rely upon
srders glven at a previous time and at another place., At best,
zueh orders would uunatitutﬁ enly mitigating factors, and the
;ouprt did not see fit to be influenced by ther. The findings
st be sustained end the sentence is loegal,

b, From an examinetion of the entire record it ap-
pears that no error or omission, technical or otherwise, by the
court reaulted in injustice %prtholancusadi £11 the evidence
‘ntroduced at the trial wes aqﬁ;naib}g upder the rules of pro=-
cedure aspplicable to Militory gﬂvannmant Gourts, and, in feot,
under the strictest rules of our own civil courts and courte=
mertial, The essaentlal fecta warﬂ‘éstnhliahad by the direct
tegtimony of eya-witnasﬁds. Despiéa ﬁia plea of not guiltﬁ,
rcoused admitted his sot from thé witﬂbéa stend, JMAccused was
represented by German Counzel nflhia oWt choosing and by
amorican eivilien defonse counscl gopointed for the court, and
axprosscd himself sstisfied with both, Tho right of con=
rontation of witnesses and urmus—a;aﬁination ware fully allowed,
f aompetent interpreter wes supplled., Tho proceedings satis-
?4ie0d all the regquirenents of a fair triesl., The court was
froperly uunahitufed, and had Jurisdiction over the aubject
potter and of the accused, It wna suthorized to impose the
dgatih penalty, Both findings and sentencs wore approved by atb
lecst o two=thirds voto of the mombers of thalcourtlpfauant.
Thore were ho irregulaorities in the proceedings which projudiced
any aubstnﬁtinl righta of tho auﬁusﬂ&. He received ¢ falr trial,

sonaistont with hn;lc-Amcfican stendords of justice and with the
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coneral principlos of 'internctiokel low recognized-cs rppliccble
to tho tricl of such ccaes,

. CLEEINCY: The offcnse of which mocused stends cone
victed is o war erime. /(11 wer orimes ero subject to the denth
pennlty, rlthoush » lesser penalty mey be imposed (por. '.I."rﬁ‘?.

Mt 27-10, Rules of Land larforc), Taile it wos not shown that
Iuccuaﬁd wos o unuaunily brutel nrn, there is, nevertholesa, no
leggel or morel Justificntion for his cet in tho proacnt cnsa,

Ho disrogorded his plnin duty townrd his viotim, and rolied
solcly upon supcrior orders which were hoth t1lo 0l end remoto
in time ond loenlo, !

Twe petitions of clgmqncthnvu_hucn fanaivad in bohelf of
nccused, ond are ntt&uhnq-tgltha}rqdpﬁd, One 18 writton by
ilhelm Roth, Ministoer of It?m:? @ospel, .Gﬁ._rtunbr.nh, Erais
witzenhnu&un,lwha is npé&pantﬁy-thg pngtbr of socuaed nhd his

omlly. Ho atotos thot ha hes "vory little knowled e of the
incident" but ploods for merey on behnlf of rocused ond nooused 't
wife, The potition contcins no now evidenca, L

The other apporl for alonehny is in the form of a petition
for roview by seoused's defonse coulnz2el, He reiteorates the
defensc put forwnrd by rccusod ot the time of trisl, to tha
.affﬁﬁt that "tho offensg of tho roouscd wos committed pursunnt
tn aupurinr1orﬁans“. _If is believed thot this petition raiscs j
no guastions ap.luw or fact not disposed of in the provious
goctlion of this opinion, No extenuating circumatnnocs nre dig-
diuﬂﬂﬂ 1n.tha rocord end no clomoney is recommonded,

lo., CONCLUSION:
It ia ncecordingly bolleved thot the sentence of tho

sourt should be confirmed, L form of cetion prepared to ac-

somplish this rosult is attochod hHeroto,

SLUTEL S30VENFIELD
Chief, Fost Tricl Section
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WILITARY GOVFRIWM™NT COURT
Order on Review

Cases # 12-1814 min-_#

WHEREAS JUSTUS CYRSTENERG was donvicted of the offense of
wrongfully killing a prisoner of war, by'a Gemersl "ilitary
Govermment Court ' at Indwigaburg, Germany, and wed sentsnced to
death by hanging, by a Julgment dated 21 Jamuary, 1946,

AND WHERWAS this csse has now come before me by way of
review and after due consideration and in exerciss of the powers
conferred upon me, I hereby order

THAT the findinge amd the sentence be lipheld and that the '
record of the trial be forwerded for confirmetion of the sentence

4
Dated____ 8 Jung 196
a8 ad
Signature of her 1%y
» O=0FFRIY F¥y¥3 &
" Lieutenant CGend¥al, U9, ATmy
i ‘ ! Qommand ing P
GYRICHT; PYR VILITAYREYCITRING
Revislonssnordmng
Strafsache # 12-1814 : Verfuegung #

IN DPv JTBTUS G*RIT™NETRG wegen der folgenden strafbared
Handlung, unrechtmaessiges Tosten eines Friegsgefangenen, vom
Dberen Gericht der 'litaerregierusig in Iudwigsburg, Deutach-
land, fuer sohuldig erkennt und zum Tede ‘durch den Strang ver-
urteilt wurde, laut Urteilsspruch vom 21, Januar 1906

UND TN DEM diese Strafsache mir jetzt zuf Ueberpruefung
vergelegt wurde, und nmech sntsprechender ™rwaegung des Saihe
verhalts und in Aitsuebung der mir uebertragensn Befugnisse,
verfusge ich hiermit:

DASS das Untersuchungsergebnis und der Schuldspruch auf-
rechterhalten sind, und daks dle ibschrift des Gerichtaver-
fahrens gur Bestaetlgung des Urtells weitergegeben wird,

Gegeben am, IgLé

(Materschrift der RevisionsBehoerde)
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Having exomined the reeord of trial, I conecur,

C, BE. STRLIGHT
Colonel J.GD
Doputy Thoa tor
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