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I, THIAL DuTA: The accused were tried at “achau, Germany, during the
period 4-B April 1947, befeore a General Military Government Court,

Il. QHANGE AND PARTICULARS:

CHARGE: TViolation of the Lawe and Usages of War,
Particulars: In that Lobert BUHLER, Xurt KUJNERT and
Helmith LIPPMANNW, Germen nationals, did, at or in WOLFS-
BURG, Germany, on or about 20 June 1944, wilfully,
deliberately and wrongfully encourage, aid., abet and
participate in the killing of a member of the United
States Army, believed tp be 2nd Lt. Sidney A. BENSON,
aSy 0-818568, who was then and there a @urrendered nnd.

unarmed prisoner bf war in the custody of then German
Helch, 4,

(On motion made by prosccution, the particulars were
amended to delete the name of Rebert BUHLER, K 3.
Christian name of LIPPMANN actually spelled Helmat,
P-Ix 6.)

III. SUMMARY OF ZVIDENCE: Following a bombing attatk upon Wolfsburg,

Cormany, 20 June 1944, an American flier, believed %o be Second Lieutenant

Sidney A, Benson, parachuted to earth from his disabled plane +landing near

Wiolfeburg, The flier came into the custody of accused LIPPMANN who shot
him three times while marching him to Wolfsburg., After the shooting the
flier continued to walk to Wolfsburg where LIPPHMANY turned him over to a
group of alr raid ﬁlrﬂ.ann' while he made a telephone call., A faw minut.a_n
later the flier was beaten to death by the group of air raid wardons.
4ccused KUHUEAT was an air raid warden and wes present at the scene of the
beating. _
IV, _EVIDENGE AND REOOMMENDATIONS:
1. Eobert BUHLER

This accused was neither served nor tried (R 3),




2. Helmut LIPPMANH

Nationallty: German

Aga: 85

Civilian Status: Factory Ingineer

Party Stetus: Member of H;ai Party since 1941;
Major, Hitler Touth eince 1935

Military Status! German Army, 1939-1940

Plea: G

Findings: G

Sentence; Yeath by hanging

Fvidenpe igfrgzggecutiun: The accused, & Hitler Youth leader,

arrived at the scene after an American flier, believed to be Seeond Lieu~
tenant Sidney A, Benson, had landed near Wolfsburg, H;rm&ny, 29 June 1944,
and had been taken into custody by twe police officials and several German
soldiers (R 56, 95, 101, 130; P-Ex 6A pp. 2, 3). After he wae searched,
' Prisoner

the flier was turned over to the adgunad for the purpose of marching the f
to Wblfahurg. Both proceeded along a road, the flier with his hande in the
air in an attitude of surrender end the accused on his bieyole appru:imﬂtaly
thres meters benind him, It wae then between 1000 and 1100 hours (R 66, 65,
66, 71; P-Ex 64 pp, 2, 3, 4). The accused was riding his bicycle because
He had a chip fracture of one of his toes (R 56, 104; P-Ex 6A p 13).

Back testified that he observed the accused and the flier proceeding
along the road and saw the accused fire gseveral shots at the flier with a
pistol (& 65, 66). Reok was about 300 meters from the accused when the
shooting ocecurred (R 76, 87), The flier was approximately three meters
moters ahead of the accused when the firing took place (R 67).__Three of
the bullete struck the flier in the region of his hip in a radiue o;—iD to
12 centimeters (R 66, 10?} P-Ex 64 pp. 8, 14), The pistol used wae a 6,5 mm
wmed by the accused who testified that he was not adept in its usa:tR 131}.‘
He aleo testifled that after firing five rounds at the flier he was out of
ammapition (R 109), The flier continued to walk to ths town, & distance

of 500 to 600 meters, where the amccused put him in the custody of six to

eight dir raid wardens iﬁ front of the local hospital while he made &




telephone call (R 56; P-Ex 6A pp, 5, 8). The air reid wardens then beat

the flier using their etecl helmets as weapons (R 56, 129; P-Ex 64 pp. 6-8).

The victim, who was badly beaten,biuised and shot, died at about 2200 or
2300 hours on the same day (R 33; P-Ex 2, p. 3).  In the meantime Reck had
gone to his home which was about 100 meters from h_‘the logal hospital. He
stood in front of hie home and watched the accused and ;hs flier pass by,
I!han lisck went into hie house where he was for approximately five minutos,
He then emerged and went to the local hoepital where he saw the flier lying
in the ditch, severely beaten, surrounded by a group of 50 to 60 people

(R 68-70, 75, €5, 109, 110). Reck testificd that immediately after the
beating incident he saw the accused standing acrose the street from the
diteh in which the flier had been lying., The witness ‘approached the crowd
and éxpraaaed hies disapproval of whas had been done, Someone in the erowd
agked whether he had not heard Goebbels' spez.ch and the witness replied
thet Goebbels was only referring to.terror fl.iar.u who attzfked women and
children, but in thie ceose a.é'mi;l.ita.ry installation was attacked, The
accused, who was atan—:;;.'ng nearby, then sezid that "thie wae an order by
(toabbels, and that they should do that" (evidently referring to the treat—
ment given the flier) (. 72, 73, 92). The E-cm.;aeé. stated in his extraju.
dicial eworn statement that on the day after the incident he inguired at
the local police station and wae told that the hospital had nobified the
Re? Oross that the flier had died of gun shot wounds in the left kildney
and liver (.. 66; P-Lx 64, p.9)., The German death gsertificate of the
American flier identified him as Sidney 4, Benson and gave as the cmuse of
death a serious injury of the skull, a p:ru;nabla basal skull fracty;a

(R 46, 130; P-Lix 5). The chief surgeon of the local hospital eﬁminad the
flier shortly after his arri¥al at the hospital between lﬂﬁaﬁﬁiogic: and
testified that the cause of death was a fracture of the ekull (F 37, 44);
that whén death is caused by several wounds, it is . very difficult to
say which one of the wounds caused the death; that each wound could con-

tribute a little bit to the final result; that the flier was beyond human

help because of the skull injury; and that he was lose inclined to beliave



that the bullet wounds contricuted to tne flier's deatn (h 4uy, 53 ).

Evidence for Defense: The accused steted in his extgajudicial

swvrnlstatemﬁnt and testified that he fired five shots at the flier,
three of the bullets teking effect when the flier attempted to mﬁapﬂ
while marching him te Jislfsburg (R 56, 98, 99, lﬁ%, 1093, P=fx 6Ay P by 5 )e
When his attention was distracted from his priscner by u%urhead planes, the
flier ran off the read towards a woods (R 563 P-Ex 64, pe 5)« The accused,
with an injured foot, chased the flyer through a rye field, firing as he

, ‘ ren after the flier who wes 10 to 12 meters ahead of him (106, 107, 108, 109).
The accused testified that he set out to teke Lhe flier to the police station.
Hew¢ver, upon passing the hospital he decided to leave the fller cutside and
to gn in and call the police statlion for instructions. In reaponse to a
question as te why he did not teoke the flier into the hospital he testified,
"I didn't know this man was hit at 21l, after #11 he kept running 15 metors
with his hands roised." (R 99, 109,.110). It was dgring this telephone
call that the fliér was beatén and his skull fracturcd which resulted in
his death (R 120). - :

| Sufficiency of %?idcnca: It is clearly established that the accused

shot the flier three times. The only evidence tending t¢ prove EHAL Wie
flier was trying to escape wes offered by the agcused and, in the light of
81l the evidence and the circumstances, it is not persuasive, However, it
is not esteblished that the flier wiould heve died from these wounds, slone.
The zssenlt by shooting, which is established by the evidence, is necessarily

ircluded in the offense charged,

: Petitions: A Petition for Raview was filed by defense counsel,
George hslcDonocugh, 23 April 1947, Potitions for Clemency were filed by

the socused!s wife, Moria Lippmann, 25 May 1947 end 23 June 19473 the

. meceused's father, Otto Lippmann, 23 May 1947; Erich Pestinger, 1 June 1947;
ammeliese Hua;h, 9 June 19&?5 the accused's brother, Verner Lippmann,
25 June 1947; Dr. Georg Tyrolt, 8 June 1947; end the accused, 17 July 1947,

RuCOMMEND-TION: That only se much of the findings We approved as

involves & finding of guilty of an assault by shooting with a gunj and that

L Al o e T e L PRI B L



3y EKurt KUFNER

Hationality!: German

Ago! 40

Civilian Statue! Mechanic 3

Party Status! Membar of Ha:ii Party and S)

Sergeant since 19351

Hilitary Status: lene

FPloa: e

Findings: G

Sentenece: Life imprisonment
Evidence for Progecution: The accused was one of the air raid wardens

with whom the captured and wounded American flier was left at Volfsburg,

Germany, 29 June 1944, by accused LIPPMANN &t about 1100 hours while he made

a telephone eall in the haapit&]{fl}ft-]?i 6A pp. 5, 6), Some of the air raid

wardens beat the flier using their steel he].m_e:hu &g dgtriking instruments

(R 66; P-Ex 6A pp. B, '?;}. The vietim, who walu badly beaten, bruised and

shot, died at about Eﬁﬁﬂ or ﬁ:ﬁﬂﬂ hours on the seme dey (B 33; P-Ex 2).

The sccused admitted in his pretrial unsworn statement and in hls testimeny

that on the day in question he 'hoa.atlad. that he had killed the American flir

but now he denied setual participation, having meﬁaly boéuted of 4% in

order to gain notoriety (R 57, 116, 119, 120, 122, 12’?: P;Ex 7A), One

witness testified that on the day of the incident he heard the accused eay
' that he (the accused) had beaten the American flier to death with a stesl

helmet (i 13,'14, 26).

Evidence for Defense: The eccused testified that he was prescnt

when the flier was being attacked (I 117), Ke denied that he had beaten

the flier, and also denied that he bad had his stesl helmat with him that

day (R 119). He testified that the other air raid wﬂ-rﬂ.e-:;’ boat the flier,

paid
using only their fiste and hands (R 120). ‘he accused admitted that he had/

/that he had ;
beaten and killed the Americ-n flier but explained this by saying he made
the etatement "out of foolishnoes" (R 57, 116, 122; P-Ex 74).

Gvidence: The accused was present at the scene of the

fatal ha&ting and one witnees heard him brag shortly thereafter that I'ﬁ &ED ;
- =g "-T‘ON Cﬂ



beaten the flier to death with 8 steel helmet, Eowever, there is no svidence
1

other thean the aucuaad?nubneqpﬂnt brag indicating that he was present ina
capacity other than that of a spoctator. The findings of guilty are not
varranted by the evidence,

'Petltions: A4 Petition for Review was filad*hy defonse eounsel, Ceorge
4, MeDonough, 23 April 1947. Petitions for Clemency Hﬂ;é filed by the accua=
ed's finance, Hilde Gulden, 20 June 1847, 156 September 1947 and 9 Jenuary
1948; and Anton Zeiler, 10 January 1948,

Rocommendation: That the findings and sentence be dieapproved,

Ve QUASTIONS OF LAW:

Jurisdiction: It is elear that the Court had Jurisdietion of tho
persons of the accused and of the subject matter, .

dotiona: At the conclusion of the prosecution's evidence, defonse
eounsel moved for a finding of not guilty as to each accused (2 92, 93).
With reference to adccused LIPPMANN, Ehe mopinﬁ was properly denied since a
prime. facie case egainst him had been made out by the prosecution. It is
not error for a wer erimee tribunal to overrule a motion for a finding of
not suilty made at the close of the cass for the prosccution if it belisves
there is sufficient evidence to support the chargﬁ end thaﬁ the accuged
should be rogquired to answer it (Section 5-327.2, Title E{ irig&%enal Admin-
ietration," of "Military ‘overnment fegulations," published by Office of
Military Yovernment for Germany (US), 27 March 1947; Section 501, pege 409,
"Hanual for Trial of War Orimes and Related Cascs," 15 July 1946). A similar
practice is followed in Courts-Martial (Paragraph 71d., "Manual for Courte-
Martial,  U,.5, drmy,"1928),

A8 to accused KUHNERT, the motion for & finding of not guilty should
have been granted., It wae error for the Court to have denied defense
counsel's motion eince there wae no proof addused in the prosecution's case
showing this accused guilty of a war erime,

Examination of the autire record fails to disclose any error or
emigsion in the conduct »f the trial which resulted in injustice to accused

LIPPLANN,




¥i. COCLUSIONS!

1, It is recommended thet only eo much of the findings as to accused
LIPPMAdY be approved ae involves & finding of guiity of an mesault by
shooting with a gun; that the sentence to death by hanéing as to accused

IPPHMANY be approved, but commited to imprisonment for lifej and that the
findings of guilty and the sentence as to accused KU“ERT be disapproved.
2.+ Logal Formg MNoe, 13 and 16 to esccomplish this result are attached

nereto, whould it meet with spproval.

Ay 8. EEXCSTEIN

Attarnéy
Fost Trial Branch

Havin: examined the record of trial, I concur, this day of

1948,

) G« Wi FEIVER
Lisutenant Colonel, USAT
Acting Deputy Judge Advoecate
for War Crimes




