


of the crew parachuted safely into = woods 8 short distanse outside
e |

the little town of Ebnet, Ger many l:r 89; P-Ex 2, R 31)., Thres men, a

woodeutter named Anton Ffaff

and an unidentified third person

=

wore working near the epot where the aviator #anded (R 31), The av

b

iator ralsed his handas 4o these men in taken of

surpender (R 24: P=Ex
6, R 31) and was then sesrchad and found unsrmed (R 41)., TIhe flyer,

Anton Pfaff end the Pole than startaed walking toward Zbnet (R 21, 32)
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While proceeding alonpg the Fbrnet road this group mat the amocused and
Sargeant Menzel, both of whan wore stationud in Ebne t, approaching from

the opposite direction (R 32, R 10; P-Ex 3

» £ 243 F-Bx 6, R 21y P-Bx 5),
At -the time the flyer was carrying his cap and gloves in one hend and a
glgarotte in tha ather f_i: .1_"-1, Say 58, 40) 4 Then the aocused waes within
about 16 to 20 meters of the eaptured flysr (R 32, 37) he aimed hie pls-

tol &t the prisoner mnd fired, the bullet glriking him in the heoad, The

victim had done nothing to provgke this actisn (R 21; P-Ex 9« TUpon

Lt
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being hit the wounded flyer fell forward (% 352 44) The =ocusef end
ksngsl both ran up to examine the body and .lenzel asked the nccusad if

the man wae dead (R 32). 'The scoused then fired anotiiar shot into the

baek of the flyerls head (i
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wer to the woodoutter's query os te why he had shot the flver the ao-
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responded, "He didn't descpwe anything else" (R 32)y It became

common knowledge in Zknet that accused haod shot the flyer (R 18),

The flyer's body wes buried that night in the Fhnet cametery (R 20;

F-ix 4, R 34), On & April 1948 the same body was exhumed and an 1ubonay
performed (R 26; P-Hx 7, R 29; F-Ex 11). The conelusions eontained in
the autepsy report disclose thut two gunshot wounds wore found in the
ekull and the bone of the thumb on the right hand was :::-1;.;t'.[-_;=;~-_.';1 (R 283
F-fix 7)e an idemtifiention tag and o ring (R 28; P-ix L-‘J}.tfllff:ﬂ from
the body (R 29; FP-Ex 11) indicated that it was thet of sergean® Fellx
We Kolesinski,

pution's ouse consisted of the aoral tant Loiony: of "D Wik
nessus, anton FLafl snd Iritz Klohr, and considerobls dooumen tary ev-

ldenca.




Evidence for D-;:f:-.nm-l_: The acoused, teatlfying under oath, adnitted

thut he made the stotsment morked Prosecuticnts Exhibit & {HI 10 Pm=
Ex 3) and that this stotement wes in the miir correct (I 47). His
ux:lhnn?iku al' the shooting was in substence ws follows: Walking
with enzuel along the rosd Crom Pinet he soW the £lysr nad the wood-
subtter, PPaff approgching, Ghen nt a distincs ﬂf:HbuuL threa to Tive
reters from the flyer he firod wounding him in the shoulder. He did
this besause he feared the flyer would zhoot end hit hin in the sto-
Tk {']"'_ flE-j} . He then plaead tho wounded man in the oustody of a Cors-
noral Stark and left the scete to seareh fer the purachute (R 48, S0},
Upon hiﬁ rw£urn he found that the flyor Pad boen shet cgaln fhrough
the head mnd wis deol (k 48, 91). The aoclussd ll-J'lI‘n-_nl that during his
sbsence the flyer hud moved wnd Corporal Sturk, fearing the flyer
would eseupe, lired at him apd migsods ot the sume time another person,
whioBe noshe tne socused did not briow, oemsoaub ool the forest, shot the
I.'J\:un.’l:{_f'l gk Sat o :'llld killad him {\I Bl ‘L:B;I.'

Fotitione [ot Clemomoy, hervinaltor dgdcribed, indicats that the
viotdn did not dle immedintaly from the shots Infligted by'&uu ngeused,
it -.&.I'.]:alu..tr{a therefrom Lhnt n third person subsoeguontly ocowe upon tho
pgenej that thoe wvietim was ssen to slipghtly move hlg head und thet this
third person fired o shot ot the victim which may or may not have struck
the flyars The repert of the snutopsy purflormed on the vietimts body
indieatees that, whilc a third Sh'.:.'t. pny pagaibly have -.-.'It.;r%,-ﬁ.: the bBody,
the evldemeos almoet vonelusively shows thot ong of the two bullets
whial =ntered the heod pasged first throush the thumb of the vietim's
hand, whioh was then bwing held in fron et .l:]';:-. naudy  The testimeny of
the witnssdoes before the Courd, together with the conelusiens in the
autopsy revcrt, wstablished thet the shots fired by the nocused ware
suffieicnt to enusy douth, IF 4 third shot tetually wos fir;gd into ths
bady, this eould have buun no more than o contributing cause of denth,
£ 4n fast the £lyer wois oy slieady

guffiectoncy ol Lvijerces The svideonoe s sulfislent to establish

that WEISE, withuut any semblince ol jusiifigatien or cxouse, gauged




10 BuCA 4 MANNer That o Nave Jrawn o wonpon would have peen imposs-
ible, The proof gtoblishes wll the sssontinl eclemerity of dalibearate
mur der o |

The findings of gullyy arc wwrrunaudﬁby the evidenpes The gen-
tenos 18 not excessive. ;

Fetitlons: 4L Patition fop Rovizw w.flﬂ;; .['."th-j-;l by Hoburt N, Denihi,
Chief Dafense Qourgdl, or 18 June 1047, Potitions For Clumency wors
filed by WMilhelm Berboth, § Scotembor 19475 oy androns Siebenhasr, two
o’ 14 Beptembar 1947 und onoe on 1B Sopbtembur 15947; and by Kerl ¥noll,

19 September 1847. Thess will bo dizcussed under Section ¥, post.

Becommendunticny Thoat the Lindings und sentenco be approved,

Ve GQUESTICHE OF Liuis

Juriesdtetieney It 5 eloar thd the Court had jurdisdistisn of the

porson of the scddesed snd of %he nubj:ét it ter .

Petiticns for Reviow: a5 grounds for the Fetition for Review there

are et oub six sllegod drrors. «n sxaminedisn of the resord Jiscloses
that they srewithout morlt. Heforeaco is wade to the elsimed ndmiss-
fon of improper ovicunde. It weuld sppour the Lasis of this partioular

s1llegution Wil th prasunting to the Oourf, price to the trial, of a
dossier whioh contained a copy of the churge and cariiculers and a
statement in summery feori of the svivsehao {ﬁ 2y o L-mx 1}. The rul-
ing made by the Court to dolonse ooussel!s obieeblon in this epnnection
wab propers Tha dosslor was in the ooture of cpeninpg statement by tho
prosecution and intenddd ns n puide Tor the agaigtunes P the Court in
ponsldering ovilenco., I%6 use 18 provided for ot pura 401 of the "ian-
utl for Trial of War Ordimes wpd Rélotiod i;flﬂ-:ﬂ", 1o July 1846,

The other prowadls of the Zebition Lfor Roview sre likewlse without
mority The nccused was not isnied counscl of his chedoe (R 2)) nor
iz thore any showing In the racord thul kg was srbibearlly denied the
uppaargnes of any uvaileble witnese, The Courths rulings both on

guestions of luw tal wwidevee, resulted iv oo injustias 3o the accused,




Petataons ror Ulemendys The svidence contulned in the Potitiong

for Clemency is, on the wholu, curulative of the evicence bafers thu
Liurt concerning the possible intorvening shoctings It is not shown
whather, where or how a third bullot struck the victin's budy. Undor
this evideneca tho chﬂf.wuuli hova bBoom warrarktind in qcncluding thad
Ao intervening shot did in fast ontor *he beddy of thé vistim (of Un-
itod Btetes v, Ernst Jugller, Case Ha, li=dBly, 12 July 1648), The
evidernes 18 elutr eriough that, -ven iFf & third shot wobually entered
the body, the wourds inflioted by the secuscl would hﬂvUICHuBJd eath
Under such gircumstances n psrson whe inflicts the rirss indury may be
Found guilty of illegal killing, i0 it appucrs thit the iajury or wournd
inflloted by him woull have eauss ' denth ful fhore Peon no interven-
ing a0t by snether, (82e 86 amorie.n Jdurispruleree, title dondedde,
Section BI, note 2,) On the busis of besk losdle nno prineiple this d&

the rule which should be nprlicd in sasce =F thiw shurictury It fallows,

tharefore, thut viewing the eviliues an, ull peasible infursacss to be
drawn therefrom in % light most Cavorabile 40 the neousEd; thers 1la no

basig for sotting asiic the Court's findings nnd santence,

. Bxamimmticn of the sotire rocor! frils +o wileoings LY error or
’Qﬂﬁiﬂn whilch resultel in Injuaties te ths acowsed,

VIe CORCLUSIONSS
le 1% is reonmmendcd thot the ladgings ol s sintontas ba Appraved
g4 Legal Ferns Nos. 13 and 18 o teoonplish this result aro attach-

od hureto, should it mect wity approval,

78/ knthony O, Albers
St/ LHTEONY T4 JLBERT
wbbormoy
Pust Irisl Eranch

Huving examined the rscord uf trigl, | gorelx, this 2th  day of
Janunry 1948,
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FEAN COWLNT

alr 583 Jal AFQ THY
i 19 February 1948
SULJECT: Exesution of Seatanes in the Oasg of the Tnited States va.

Franz @LETSS [Cnwe Ho. ]li-]i?{-‘,bj
e Commanding Gensrul .
First Militery Listrict .
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Rafdrencd is made to levwbar, Hy USFET, Ay 383 JAG-AGY, 26 Fab-
puary 1947, subjent: postgnaticon of Trisona for uar Criminale,'" and
tg the inelosad copice of the Order or deviow in Lhe above enbltled
case a5 to dccused.

Freane GELSS

Upon popaliames with the grdsr on Reviow e Cortiflcatd baelow

75

will be complcted and roturned Lo the Deolny Juoge advacege Tor War
Orimes, 7708 War Crimos Group, PP | PP 75 S of [

BY PO ENE OF SEitsiat TLaY

Suf JCEE ae KLAIN
I Teals o : Colensl  AGD
1 Form No. 13 (in dup) ik - _ . sdiutant Genoral

X
Frankfurt 7175 ! >
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Thu saatunes eoverud by tho above duseriben Ordar on Heview ¥

was oarrisd into exssutiosn ot fhar Grdrinn] Trison fios 1, Landsber(, el
Gurtiany, on ___lﬂﬂ?, al _ R e (:::::::-‘
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