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Helnrieh OTTE, ¢t al., i

IEVINY N WG ORIEND LT TONS

I, TRI/L DATAs The eceused were tricd st Lrenru, Germeny, during
the perdod 30 Aprdl — 2 Mey 1947, befurs r Gonerel Militery Govern—

ment Court,

II, CH.!RGE #HL F'RITCULIRS:
CH'RGL: Vicletion of the Lrws aml Usapcs of Wir,

P/RTICUL/ES: In thot the rceus.é Heinpieh OTTE, Hons Otto
SEIDEL, snd Willy L'K(, Gormen nsticnels, did, a2t or nuer
KEMEL, KREIS BLAL SCH W SLEACH, Germeny, on or rbout 10
Fabruery ' 1945, wilfully, doliberately end wrongfully cn-—
courage, ~id, Abct snd porticipste in the killdng of a
member of the United Stotes cray, belioved te be Cuetl
RLLEN, &SN 38529143, whu wrs then snd thure & surrchdorad
anu unarmud prison.sr of wer in the custoeay of the then
Germen Redlchs (fmended (0 86) to strike cut the words
"Arels Bec Setwalbeeh!" rad inssrting in licu tharsct,
"Krels Unter=Trunust,)

III., SUMMARY OF EVIDENCl: Following » bombiag ettaeck upon keuroth,

Germony, on or sbeut 10 Fobruspy 1945, rn imeviesn flyor prreeehuted
to ecrth from his dissbled plenc, londing In & woodse . crowd of |

civiliens gnthered, the flyor.wes.c-pturid nnd rssrults mede on hii.
Lrtar, he was tyrned over tc OTTE fnd LiNG, whe wrrehed him slong o
reed near demcl where he wis shot rnd nill;d.by OTTIe |

IVe EVILENCE AND RECOQMY =NDATIONS =

ls Helnrieh OTTE

Hetlonelitys Gormean
hece L2

Civilirn Stotus: . follee kostur Sergonnt



Farty Stetus: folAE 1947

dilitsry Status: e

Bleey Ll

Findings: o

Suntencet Leath by hooping

Evidence for Prosceution: OTTE, = rursl policcning, pecumprnicd

by LANG, roceived uollwery of the espturod Flyce Teon twe eivilisns

on ¢ rued nerr kumol (R 12, P=Fx.24, p.3). GTTE dinquircd of the two
eiviliens os to why they hed not ~leerdy shot the (lyer (R 28, 29),

The flyer was not rrmed (B 24)e  He was merehed about one (1) kilometer
[ P=Fix. 24, pu) et which point OTTL, in the presgnee of LG, from o
distance of sbout thrie stops bohind, shot tne {lvce dn the head, OTTE
and LANG left the seene rnd reportod the ineident to the moyor of henel
(Pl 28, pe hle The next dey, the boty of the Flyor was n..mt:*nru.-.-d to
the cemetery end burdod (P-kx, 24, ;n’FJ.- In hig cabrajucicirl stetes
mont (P-Exe 24, p.7), OTIE was ssked the flyer's name end replieds

"I den't know it by 'heart, 1t wes o snort nmne, The Tirst letters of
the first neaw weore € rad of tie svecnd femc A", The recurd of trdal
(R 18, 19, 20) shows o stipulrtion, serccd to by counscl anc oll sccuscd
and secepted by the Court thot Geeil ALLEN, @ mesber of the dmmy ide
Forces, fmy of the United Stotes, /54 '_5:5{*.-.!;5-‘_!4_},. was shoet and kd1lad
figar kemel cn cr rbout the 10th of Fobrurrey iP5, srul weg burdéd in tha
cumetery et Kemels Jecuswd OVIE statod {i~Bx, 24, p, 11) that it wos
his duty tc toke into custudy »11 t.:nl':.fll.l':.'r. flicrs lrading in his districty
that every flyer taken by him wes "surrondered’! nlive exeopb the wng
invelved in this incident. OTIE, on the dey of the ah cbing, sdndtbed
the killing of the flyer to his wili, whe, in his prosence » Poficrtea it
to his deughter (P-Ex, 4). it »n coriiunity mocting o short whils pricr
to the shooting of this flyer, OTIE instructod =13 pgresent that ceptured
alrmen were not to be brought in nlive (h 12, Pe@x, 2k, pedy B40;
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svidence for Defense: OITE did not cleet to testily, although,

after the findings of the Court had been announced, made an oreal upe

sworn statement (I 132, 133) 1s mitipation, asserting that, at the

time of receiving a telephone rrder to secure the eaptured ﬁi!ﬂmn,

he was told oy tha Urtsgruppenleiter, spéﬁking for the kreisleiter,

"under ne eircumstences arve you allowed to bring tnis.flyﬁr sliva',
Therefcre, he shot him in fonr of being put to deeth were he to dis-

obey this direct commend (R 133), The Kreialoitur (Distriet Lesder)

was the accuscd's superior officer (P-ix, 24, p.2), who had previnusly
severely reprimandea him for bringing in priscners alive snd throstone
ing the cost of Ymy hesd 1f [ weuld bring is another flyur elive" (R 133),

Sufficivney ef Evidunce: 'wWith regard 4o the evidunce offured in

support of superior orders, it sppurps bhst prior to this ineldent the
dcouscd had encouraged local inhabitents to kill =11 coptured flycrs
and thet he in effeet eritisized th. twa civilirns from whom he sopepted
custody of thu flyer for not naving alreedy snot the flyer, In ony
event, the fceussd failcd teo wstrblish thet he acted undor dmmedirte com—
pulsion to eny degree. The sceuscd rilud Lo weut tne burden of preor
roquired by pertinent suthoriti.s discussed in Soetion Ve post,

The findings of guilty ere werrented by the cvidenes, Thi sone
tenece is not exeussive,

Petitionsy No Petiticns for levdow nop Potitions fep Closeney
wera filed,

Hecemmendotions: That the findings and schtenece be npproved

2., HANS OT70 SEIDEL

3s WILLY LANG

Naticnelity: Ly
Aizer 4b
Civilian Steotusg Formar
Party Status Nene
Militrry Stotusy Heme Guned



Pleas [
Findings: L
Sentence BBl

f

pvidence fer Prosccution: LANG, » mombor of the Hom. Gurra (R 77,

aceompenicd CTTE on the mission to recoive the flyor (F=fx, 2A, p 3],
OTTE expleining thst the order of the distriet lesdep wig to kill tho
rirmen,  LANG did not onject to gedng with CTITN end wes crmoed with =
pistol (PR-Ex, 2k, pakle At the momunt CTIE ahol the [iyur, LANG wrs

8t his right side (P-Ex, 2 /|, pe A)s ifter the shooting, L&NG rewrrkeds:
"That was very quickly donu', =nd on instrusticos [rom STL, romoved

the body of the derd prisoncr to the side of L roed (P, Jal,

Evidence for Lefenscs "Ll wlected to Lealdly sne remdtted rocone

penying OT1E, his superier officer {3 T7), “nd roeuivine the eopturad

flyer who was leter shot by OTTE. L1040 donieg Lulng rencd (R 79),
£lthough knowing of the inmtunt of CTIE 1o Kill the Liyer, he remonstrsted
with him saying, "Ns both heve sons out in combrty  think over wh:t you
ara rLeut to do', LING testifiod thei he stoppud wauk UITH took out his
pistol bucruse ho "know whot wos golng Lo hopgas snd T did net went 4o
look at it" (R 79).

Ccunsel for the prosceuticn rnd the dufunoe stipulsted thet portsin
ihﬂividuals, if prescnt in the Cowrt, would t sLity thet LOANG wrg n
decent person of good cheorseter ([ 870,

Sufficiuncy gf Evidenece: The findings af Fuilty are werrontad by

the evidunce., The sentenee is pot vROUsEIvL,
Potitiens: No Petitions for Liview nor fup Llemeney were filed,

Recommendstions: Thot the findings rnd sentenec be =aprovad ,

V. QUESTICNS OF Litis

duI‘iEdiﬂtiUI}: Thi Court wos Lop=l 1y wanstituted rod hed

Jurisdietion of the persons of the seeused :ng ul the subjeet mettor.

-



superior Ordurs: leeused OITE rs shown in Scebibn IV, porrgreph

(]

1., supre, sought to justify his reticrs by ufforing ovidenge to show
thet he wra seting in complirneo with "superior orders®, Complisnes
with supericr orders doss net coratitute : dofense to the eharegs of
neving committed » woapr erime (Tri-l of Hepnry ﬁfrz, LOth Congrass, 2nd
S088,, House of Reprsscatrtives, =x, Leg, o, 2%, p?éu Glgs Vol, IT,
Sixth Edition, Oppenheim, "Talorastion:] Lrwh, priveeraph 253, pra.
4533 Llendovery Cestle Crse, 14 Aneriefn’ Journsl of Interastionel
Lew, poge T083 United Stotos v, beminikus thomes, Loiecawer 1945

end Unditud Sirtes v, Lfons Kledn, ot rl., (dedomer surdor Iretory
Cose ), Februery 1946). This rule is follewos in anplo—imeriesn
jurisprudence (Kitchcll v. Hermony, 13 How, 115, od "Maourl fop
Courts-iartisl, U.S. ‘ruy", 19:d, provavrph 148 ),

Compllrenee with supericr ordurs firyy Widur corbtein circumstraoecs,
bu considered in mitlgrtion of punishnnt, liowaver, rn tecused who
suvks relief on suen grounds resumss the Lurden of vat-blishing ()
thret he received rnlnrdnr from ¢ Lupericr direeting thet he coumnit
the wrongful rct, (b) thet he dig not kacw LTy 2B 0 rorguhcbly prodont
person, would not heve kaown th:t the ot whien ho wes diroctad to
perform wes illegerl or cuntrery to univers: Lly reccpted strnderds of
humen conduet, snd (e) thet he -eted, et loset to some cxtent, und r
immediste compulsicn, Heving setisf-ctorily cstrblished thuoun wlanunts,
the smount to which his sentencs should b mitig ted dopends upen the
cheracter snd extont of the immedist. compulsicn under which he reted,
(See London Sgreement of 8 Jugust 1945), Concerning Prosceution snd
Punishment of Major Wer Cricincls of too Burepuen dxdsi B 27-10,

Wer Deprriment., U,.5. croy, "Rulss of Lond wrrfrprot, pirogrrph DSl

Chenge Noy 1, 15 Novenber 1944 Upponned, "Inboroctionsl Law!, aupre,
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and the Llendevery Costls Cese cited theroiaor  Sieausl for Courts—urrtirl",

supras "Repert to the Frosident of Undted atrtesty, 7 June 1945, by
Ur, Justice Jeckson, U, 8§, Chicf Oounsel, for the Croseeution of dads
Criminrlity; Extrect frum Ccsbbuls! N"The iirp furrhr of Uur boomios!,
found in footnote, pege 53, M@ilitrory Ucoupstioa rnd the Hule of the
LewVy by Ernst Froenkely rnd cpinicns of thio i puty Thoertor Juagu
idyoeate for War Crimss ia Ul v. oloort ury fng wilkelm Hofner,
Septenber 1945, U5, v, Dumidikus Thomes, Doeember 1945, rad U, S,
Ve Gord Beek rnd Otto Wadnredieh, Docomber 1946,

wxemine.ion of thoe cntire recura foils to disel s Y LTror
cr omisgion which resulted in injustie. to tiu rocused,
VIs CONCLUS ICHS ¢

l.e It is recommendsd thet the findidgs -nd tne sentences b
approved,

2s Legal Furms Nca. 13 rod 16 te secozplisa this posult

arg stteched hereto, should it me.t witi fppEavel.

J8/ Uliver U ilerdy
CLIVIG &, LY
itbornay
Fugt Tplel Brénch

Having exemined the record of wpdnl, 1 abdeur,

/8/ C E Straight
C. BEo STRAIGHT
Culonel, JAGD
Deputy Judge ‘dvceste
for Wer Urdmas



