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Hans ROTHACKER, et al, )

I. [IRL.L DiTit The accused were tried at Dechau, Germany, during
the period 12=29 May 1947, before a General Military Gevernment Court.
II. CHaRGES D F.RTICUL.RS:

FILEST CH.RGE: Viclation of the Lawe and Usages of War.

Particulurs: In that the accused, Hans NOTH.CKEE,
Frang DECK, «dolf Fhillip BIEFMLIM, Xaver GOTZ,
Matthdus GOTZMLNN, Maurus HAITZLER, Wilhelm
KAROHER, Fritz KERN, Isidor KLUNFF, Hermann
Wendelin KLIEG, Fudolf IERKEL, Kurt OVERLLCEK,
Julius RiTZKE, Johann Getthilf SCHNEILER,

Heinrieh STICELING and Frang GEILLND, German
nationals, betwesn the 9th day of Leeember 1941
and the 8th day of May 1945, at sundry places
within the them Germen Reich, individuslly =cnd
collectively, us principals, nccesgories, leunders,
orgenizers, instigotors ond sccerclices, did en-
gege 4n, formulete und pertiedipete in a cormon
plan or cesign to commit, or cause to be committed,
violotions of the Laws snd Ussges of lfr, and pur-
sucnt thereto did deliterstely nnd wrongfully en=
eourage, nid, abet, order and participnte in, er
took o consenting pert in the eubjectlion ef mem—
bers of the .rmed Forecs of the United Stotes of
smericn, who were then snd there surrendrred and
wirrmed priscners of wer in the custody of the
then Germen Reich, to eruelties and mistrectment,
inelwding killings, beatings, tortures, nbuses
end indignitics. '

ELOOND CH.RGE: Violstion of the Laws nnd Ussges of Jiurs

Particularss In thet Hans ROTHLCELE, Frenz DECK,
Ldolf Fhillip EILEILEL, Xaver GOTZ, MatthHue
GOTZMLDN, Meurue HAITZLER, Wilhelm LROHEL, Frite
KLEN, Kurt OVLRLACK, Julius LuT4KE, Johann Gotthilf
SOHNLIDER, Heinrich STICHLING, and Freng WEILaND,
German nationsls, did, on or cbout 9 august 1944,
at or near WEISENHALCH, Germany, wilfully, delib-
erately rnd yromgfully eneourage, anid, abet, order
end pertieipate in the lling of a member of the
Tnited Stotis army, believed to be Steff

Sergeant Fobert Lo HaJMON, 4SN 13109766, whe

ymg then cnd there = surrendered, unarmed and
wounded priscner of wor in the custedy of the
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the flyerte wound (I 84, 97, 98) and started with him in the direction
of Germsbueh (I 98), after passing safely through the Hilrertsau snd
Oberterct arecas with his prisoner (L 98) Leingnertner was overtaken

enel storped by iumpouse, Kern, snd accused KIRDHEN and GOTZMNN (E 107,
108), This cecurred un the runé between Oborteruot mnd Gernsbuoch sbuut
cne and une=helf klometers south of Oberterot (i 101)e These men had
come from the directiin of Obertsrot by bieyele (il 99). 4 meloe ensued
in which l'ompeuse and his h-:mc‘._ foreibly touk the flyer frum the custody
of the vulicemnn, pushed him off the road into an odjoining turnip

rateh, and proeecced tu beat (R 99) enc finully ehout the vietim (R 108,
2183 i=Lx 26n, » 1, | 218; i=Ex 270) to death (I 91, 2183 i=lix 26, p 1)
Later durdng the cday the flyer's budy we remuved frum the scene (I 352)
ané token tu o furmer church ot Obcrterut (I 1213 ¥=Ex 9, ¢ 1)a The
rerains wore burisd in the Loisenbneh cemetery (K 208, I=ix 12a). This
vietin we identifics ag prubebly being Serpeant ielmer (i 1213 i=Lx 9o ’
or 1y 2)e

IV,

le Hung HOTHLCERK

ligtionality: Cerman

ages 43

Civilinn Stotuss: Trade Bmployee

inrty Stotus: Kreigleiter of Buehl Baden
iilitery Status: Inknown

ileas! NG Charge I; NG Charpe II:

NG Cherge III; NG Chorge IV

Findings: G Cherge I; NG Chorge 1I;
HG Cherge 1113 BG Cherge IV

Sentences 3 years, commencing 1 May 1945
Omly sv much uf the evidence will here be cunsidered ns hus a
beuring un the questivn of this ncoused?s gullt or innoeence under
Churge I (The Common Design).

Lvicence for .rosecution: The ancoused wrs the krelsleiter of buehl
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1944, he received a cdirective uver the name of Martin Bormounn,
the subsgtance of which was thot rarty members should get the population
into a muod fur "grontanecus action" againet cartured allied flyers
(R 222; P=Ex 30, p 2). It was menot by the order thaot cortured flyers
were to be killed (Idem pp 2, 3)s The accused brought this document
to the attention of the ortsgrurpenleiter in his distriet, Ho did
this twice, once verbally and the second time in writing (Idem ¢ 5). It
wos his intention thot the order be carried cut in cnse of an emergency
(Iéem 1 5)e

SCHNEIDER in his extrejudicial eworn statement ceclares thaot he
heard "through our Kreisleiter" that an crder relating to auptured
enemy flyers cxisteds The kreisleiter's name was Hang RCTHACKER who,
while he di¢ not reac the urder tu him, infurmed him that "=-an order
1ike that had ecome frum the governvent® (R 223; P=Ex 32, » 2).

lenece for Defenset A4ll witnesses tu whom the questiun was put,

ineluding the wvarivue acecused, stuted thet the lreisleitor uf kreis
Rustatt throughout the year 1944 wns o man named Dieffenbecher (R 269,
356, 513, 519, 216; P-Ex 24, p 2, R 102, 120; P-Ex &, p 6, R 183; P-Ex 11;
= 4y R 666; P=Ex 42, 7 2)e The criers relaoting to the dis-caition of
cartured flyers in lreis Rrstett enme from him (R 519, 520, 226, P=Ex
340, p 1, R 209; P-Ex 16, r 2, R 183; P=Ex 11, p 4, R 230; P~Ex 37a, 1 1)
It wne he whu cireeted the furmativn of, or himself furmed, the so-
enlled rursuit truups (R 178, 478, 479, 2305 P=Ex 37z, p 1)s Kreis
Buehl Baden nfjuing but is separate and dietinet from krels Ractatt
(R 234; P=Ex 38)e

SCHNEIDER, teetifying under oath, undertock to explain (R 507-510)
thot ~orticn of his extrajudicial eworn statement referring tu this
accused (R 223; P-Ex 32, 1 2)s» He denied heving ever seen this acecused
prior to meeting him in rrison (R 507)e .nd the information cuncerning
uﬁ order relating to ea-tured flyers was given him by the nccused during
their time topethor in rrison (k 508), Throughout 1944 SCHNEIDER resided

in Stauffenberg which is lueated in kreis Restatt (R 513).

Thia rannend aftor badne dnPormad af ke riehta daslined to takn tha









beaten to ceuth® (R 155). L few days loter this ncoused repurtedly
cormended the deed (I 155)

cs Incident Nos 2¢ It wrse obuut 1030 hours that morning when

thig cocused, from his hume in Lelsenbeeh, suw pornchutes in the shy

(: 210; I=Fx 16a, ¢ 1)s Toking hie notoreyele (Fi 148) he sterted
irmeddately fur the Sehoellkupf vhere, ne he had been infurmed, a flyer
hed already landed (It 2103 I=Ex 16a, p 1)e On the woy he teld
schoulteccher WIELWD 4u e<me alonp, thot his scrvices se interpreter
would be needed (R 2163 V=Ex 24, p 2)s hen this ccensed orrived at
the seenc he found Frenz FLUMT ond roeuged 100 KEL ond KLJEG
garrying the wounded flyer dowm the hill (It 1423 1=Ex 5u, ¢ 1, Kk 213}
i=Ex 19a)s He urdered thot the flyer be throwmm tu the crowmd (k. 2133
I=Ex 190, Ik 215; i=Ex 234)s Ueing VIELWND se interrreter he gue etivned
the flycr (it 216; F=Ex 24, r 3)s From this puint on, the preeige
coquence of events is nut quite clenrs The spectatore were friven awny
(i 412, 1423 TF=Ex 5o, p 1, B 1453 k=Dx ba, n 1y R 1465 k=Ex 7e)s He
then pave the urder thot the priscner shuuld be killed (it 213; P=Ex 20,
p 9, I 2155 P~Ex 22a, L 1833 ¥=hx 1 g 4A)s In hie extrsjudicial state=-
nente of 30 July 1946 (i 210; T-Ix l6a) and 16 iupust 1946 (i 211;

i=iix 170) this nceused aduittec thot he said the flyer hoc tu be killed.
The flyer, after beiny brutally beaten, during tho course of whioh he
hod attemrted vainly te run frum his sssailuants (3t 149}, swme ghet by o
mon nemed Cerstner (i 166, 2153 1=Ex 238)¢ The body wmes then euvered
with fern (B 2153 F~I'x 23a)e Thet oftcrnoun 1t wns token to Leisenboch
(1. 2133 ¥="x 20, p 15).

Evidence fur Defenper Thie scecused teetificd in his umm Gofenec

(i E&&,IEBE}- By virtue .f his rusition re crtegruyrenleiter of
veigsenboch (1 245) he vos subject to the urders of the kreigleiter of
Ereds Tostett (i 6663 i=Ix 42, v 2) cnd wne vbligated tu errry wut the
srders handed down to him (U 247, 260). His extrojudicinl swrn state=

rent dated 22 .urust 1945 (it 6663 1=BEx 42) vue made vhile he wms under




ra Ihe Go FI .eisn: He woe present ot the meeting in whieh
Ide PPonbrehor iesued the uyénr that rursult troups were to ke furmed
b5 K411 eartured flyers (i 245, 246, 259). But he states that there
vrs 1 Trotest spainet this order end neither he (R 246, 260, 261) nur,
ag for ns he lmew, any other ortegrurpenleiter orginized guch o truup
(. 246)s Subsequent to the meeting he only repected the kreieleiter's
srder to the extent of saying thnt pursult troups mere to be firred
t. Lhe end that flycrs would not be brought in np rrisuncrs (r 247)

In meldie the kreisleiter'e uréor known he never telioved thot such o thing
(1see, londing of flyers) would ever harpen 4n their little vrlley (i. 268},

In kis uneworn extrejudieial stotemont of 30 July 1946 he etrtee
thit he does not believe that he notified his rolitical eo=workers uf
the drelsleiterts urders Ie refused to furm a pursuit tr.ur ond he mede
no provaponde in this regerd (i 210, ¥=Ix 168, 2)e

VIEILND tostified thot he wee “resent at o meeting at whieh this
aoeused mate reference tu tho krelsleiter's staterent ourcerning
flyore, but he €id nut hear him setually glive any order (i 283).

b cident Wu, 1t Lfter returning home from the Schuellkepf he
leerned o flyer wes held rrisuner ot the ..elsenbach c.urth.use (1. 256),
Beldeviny* this wmie the same flyer he had seon un the Schuellkurf he
- wont tu the courthovse and hod Mayor Kohler show him the prisoner (1. 256).
He then returned to hig workshuy, Later he was told thot sore men hed
an1led et the courthouse for the flyers Thereupon he returned to the

courthouse but the flyer wme gune ond he sew no peutle abuut the rlooes

it thig wuint he vbserved jurpeuse leaving the tollet drying his hands
on & towel (i 256, 257)e ivmpeuse tuld bim that he hnd killed he
flyer (i 257, 258, 264, 265)s He denied that he hod telephoned
iurmeuse agking hip tu K1l the flyer and he slew cenled thot he wmited
Lutelde the courthouse fur ionreuse (I 264)s

Yorme of those shown by the evidence to hove been & rarty tu the
H1ling of the flyer ot the eourthouse nomes or refere to this accuped

ag o =ertieirant, DECK, in his extrajudiedal eworn gtatement, identified




a8 being one of them (R 183; I=Bx 11, p 6), SCHNEIDER, in his un-
sworn rretrinl statement, likewlee dues not name this necused up n
rarticipant in the killing at the courthuuse (It 222; i=Ex 3la, R 2233
1=l 3'2, p;"ﬁ 3y 4)s Gelter Sehmoll in his testimuny friled to neme this
accused cs une of those present ot the courthouse (R 113, 114)s He
also testified thot subsequently, when Fumpeuse and his group drank at
Btull'le tavern, this scoused wes nut present ond his name wae not re-
ferred to (R 115, 116),

Both dn his teetimony in Court (R 256~258) and in hie extrajudieial
sworn etatoment (L 210; ¥~Ix 161, p 2) thie nccused denied any conneetion
with the killing of the flyer at the lieisenbach courthouse,

dreddent No, 2¢ In gu-:f.ng to the Sehuellkupf he acted impulsively
and without thinking (i 259). He had no intention of either coing friy
thing against the flyer himeelf or inedting the peuple tu do so
(i 210; Fe=ix l6a, p 2)e ihen he arrived ot the secene he asked volieeman
busoh tu urder the peuple awny beeause they hed nu business there,
esroeinlly the chiléren (R 249, 250), This scousec states that he wma
very oxeited (it 250) and may have eadd that the flyer should be killed,
but he did not soy this 4n the furm of on crder tu the pevzle (R 251).

He denies that he either saw (it 254, 263) or h.;EE;rﬂ the flyer benten

(I 263)s Nor dves he know who aid this (R 6665 I'=8x 42, pp 5, 6)s after
accressing some questicne to the flyer through the Interpreter WIDLAND

he left the scene to lovk for the parnchute (R 253), Thile duing this

he heard @ commotdon end, upon 1auicing beek he saw the flyor running down
tﬁc hill (R 254)s He cbserved huw the flyer, upon renching a spot ebout
where rolicemen Hoseh wis standing, picked up 8 weoden stick snd raised it
in o threateninr attitude (B 254y 2105 i=Ex 16n, 1 1), .

In his extrajudieinl sworn stotement of 22 angust 1945 ho saye the
vhole thing woulc not have harvened if the flyer hed not attempted to run
avny and 1f the bombers hud not returned at about that time » thus causing
the peorle to beecume exeitec (L 6663 I'=Ex 42, p 9)4 4
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Sentences 5 yenrs, commeneing 7 Fabr?ary 1947

This ceeused was found guilty only of rartiel-ation in the comnon
desipn (Charpe I)s de o result, the evidence to be diseuseed heroin will
be ldrdtec tu that which hes e rossible bearing on his pertieiration
therein,

Evicence for irusecutiont The nececused wns a pember of the Nasd
rarty and attanﬁeﬁ ites meetings (1. 462)s On 9 duwmust 1944 he was an
employee of the firm Cueirdr Koet (R 453) vhere he slso neted ms sn adr
rald verden (i 278, 453). TVhen the slarm svunded during the morning of
thet day he immeddately procecded tc hie rost (F 454). Lhile the nlarm
wne 8till in rrogress, Kern, who as chief foreman ut the, fretory was
this cceused'e superdor (R 455, 460) and was elsc his superior insofer
ne hle oir raid dutdes were curcerned (i 455), came to him and asked for
a wrench (it 454)s This ccoused tuld Kern whers the wrench lays .here=
upsn Kern Yook 4t and left (i 454)s Thiz wos the wronch Kern used in
attoeldng the flyer reforrod t¢ in Ineident Noo 3 (R 99, 218; I-Bx 26n).
Leter when Kern returned he told him thet the wrench soe laying by e
gerages Lhen this sceus:d fuund it he notieed thnt it wes smesred with
blocd (It 456)a

srusecutiin’s I'=Ex 29a (It 221) is the ve-ort of an investipation
mace by two French pulicomen. It eonteing an interrugation of this
neeuseds Thie Interrcgrtiin includes o stetement that he saw a parachute
londdng « short while befure Kerm had nsked hm for the wrensh (I 221;
i=ix 29, pp 1, 2)s In it alec is a statement by Licya uckenheil tu the
effeet that cfter the alr reid alarm she saw this accused rith o wrench
in bie hand whieh, nceourding tc rumer, he hod uged to kill ap anerican
avictors In additdon, 4t contains the stotement of Mchnel Goetz who
ralotes thot this cceused was o very big Nezd and that he lecrned from
heorsuy thet this seeused had given Kerm the wrenob, saying to him "Ki1l him®
(Icem 1 3)e : s _

+ Thumas Kriep testificd he heord peuple sey thie necused hud

somathdmes do i R s o w weo



There wos evidence that from his rosgt sg nir raid marden this

aceusec eould or ghould have seen the parachuting flyers (It 599, 600),

dence Dofenget This acoused testified under cath (R 452) .
although & Nagd since 1943 he held no renk in the party (R 453), lihen
the nir raid alarm suunded he went t¢ his post ond stayed there untdl
the nlarn was over (& 454, 458); He did not see eny parachutes ecuming
duwn (K 455, 458)s From his post it ws impogsible to see u parachute
in the nir because trees cbetructed the view (& 506); He denied secing
uny flyere either dead or alive on that day (R 457).

OVLELACK toetified thie sccused could not see the scene where the
flyer landeq from his “cet (it 547). Lecrold Krieger testifiod 1t was
o distenoo of 800 metors from this accused's post to the puint 4n
gquostion (R 278)e Jdugust Gelger, when first questioned, testified that
thie ncoused could (K 599, 600) end later changed this to say he could
not (Rt 606, 612, 615) see the flyer coming down from his roste

This nceuaed tastifia; that when Kern burruwed the wrench he d4d not
know the rurrose for which he wonted 1t (R 462) nor did Kern tell hinm
(it 454)s Instead of snsmerdn: this neeused's questicn on this point,
Kern seked if three bieyelists had passed un the resd from Gernsbooh
to Hljertsaus 4t tiet moment three men on bieycles came along and
Kern Juined them (i 454)e These men were KUROHEN (R 463), Pompeuse und
GOTZUARN (it 454)s IPrior to this ucension Kern and uthers of this
aécusad'u sureriors had borrowed his tuols (i 455),

Licye Leckenheil testifiecd that after the nuon meal she saw this
accused cuming boeck tu the fretory with o wrench (i 104). The balarce
of her testlmony wos hearsay, tho scuree of which she did not identify
and did not mow' (i 103~105).

This weoused togtified thet fur three days priocr tu being
quastioned by the French rulieemen (K 221; i'“lx 29a) he wis beaten,
kicked end mistreated tu such an txtent that he became unconseious

(M 460)s 4t the einclusion of the interrogntion he wis not asked to sign



sseribed to him in thie dooument (it 460, 461), He denied having said
thnt he sow n parschuting aviatur suspended in the air (R 461) ¢

Leupeld Krieger atntad.thiﬂ accused was & good and induetrious
vorker (R 279)s

Suffi of bv t The evidence dla not sufficlent to tle
this asceused intc the eommon deeigne Hie membership in the perty and
attendance at meetinps, while o fnetor to be considered, does not moke
: him a perticl-ont in the comon designe Knowledgpe alone, ossuming he
had 1t, is not suffielent., But the Court in arriving at its findinge of
not gui;ty tu Cherge IV must necessarily heve ecneluded that this accuaeﬁ,
in permitting Kern to use his wrench, had no kmovledge of the purruse
for which it wns to be useds In the lirht uf this fret the unly re-
maining busis to suprurt conviction is conjecture.

The findinge of pullty cre not wurranted by the evidences

detitiongt L Vetitiun for Dleview waes filed by liwbert s Donihi, Chief
Defense Counsel, 29 Iy 1947. letitions for Glemency were filed by Initor
wols, 25 February 1946, and Dre Mex Rau, cefense counsel, 17 December
1947

pegormendationt Thot the findinge of puilty and the sentence be

diserrroved,

5« Motthaus GOTZILIY

Nationality: German
bhger 54
Civilinn Status: I'vetal secretory
Jorty Stotus: Kozl since 1934; Eluck lesder
Military Statuss None
iloast . : NG Chorpe I3 NG Charge II;
NG Charge IV
Findings: G Chorge I3 G Charge I
G Chorge IV
Sentence: Death by hanging

Lvidence for .rosegution:



thet eantured flyers be kdlled (R 519-521, 2265 i=Ex 34a, p'1l)s Both
FALCHER and STICHLING in thelr unsmworn pretrisl statements (L 218;
P=Ex 08, p 1, R 2265 i~Ex 350, p 1) identified thie aocused as a merbor
of the pursult troups OVERLACK also names him as n member in his urn=
sworn rretrial etatement (R 2303 i~Ex 37a, p 1)a When Tumpeuse , the
lecder, tuck this grour inte aetiun shortly before noon (It 304) on
9 august 1944 this accused mecompanied him (Rt 2173 i=Ex 252, It 218;
¥=Ex 26, R 305)s He wme rresent rnd purtieipated in the nttack on the
flyer reforréd to in Incident No. 3 (R 120; Fehx 8, p 4, L 107),

be Ineddent Ne, 1t Deek 4in his extrajudieial sworn statement
rlaces tils mccused ut the scene of the benting ond 1ling of the flyer
in the e.urthuuse, and courtyord edjacent tu it, in lLeisenbaeh (I 183;
I'=Ex 11, p 6)s He mames the fullowing as rresent and partieiratirp:
worpeuse, KUCHEN, Kern, SOHNEIDEK and this nceused (Idon pp 6, 13). He
ceseribed how he saw this recused beat the vietim with n rubber hoge
(Idem 1 13)s

Johenn Boech testificd that he hesrd cme of the men participating in
tho attack on the flyer-in tha uutu-ﬁp-ard wae this neensed (R 152)

¢s Incident MNo,3t \hen sompeuse puthered his yruur topether that
morning he wae juined by this aceused et the rost office (i 217; ¥~Ex 25a,
R 6655 i=Ex 41la), probsbly after heving firet notified him by phone
(Rt 2265 P=Ex 3%5a, p 2)s They left Gornsbach on bicycles (it 305), being
Juined on the way by KAKGHER (i 2183 i-ixs 26a, p 1 and 27:) and Korn
(it 454)s On the road between Gerngbach and Cbertarct, at o -oint estirnted
to have been 500 reters frum the entrance to the Coslmdr Kast factory
(It 230; ¥=lx 37, p l}, they ccme upon ~oliceman leinprertner and the
capturec flyer (i 99, 107). The group ddsmounted and rroceoded toward
the policeman and ‘ﬁia rrisoner (B 107, 218; 1«~Ex ETaJ.I 4 peneral free
for all ensuecd (It 112, 217; I=Ex 254), Fompeuse direeted his efforts
oguingt the polieernn (it 107, 108) w_élila the cthers attacked the rriscner
whe had been yushed off the rond inte o turnip patch by KARCHER (R 330,
2183 P=Zx 27u)s Korn sttacked the flyer with ¢ wrenoh (k 307. 331. 218



Gaudry, in his extrajudieiasl sworn statement, states he saw this
necused benting the flyer (It 120; i=ix 8, p §). Walter Sehmell
teetifiod that this cccused wne in the midst of the mction (R 109, 117), .
after the beating the flyer wns shet by Pompeuse (h 331)s The body wae
token awey that afternvon (It 109),

Evidence for Defenges This nccused testificd under onth (R 303),
., Hlo eludnec that when he wes first arrested he wes so severely mistrerted
by hlg captors thot his Jaw wne froctured snd he loet all his lower
tolar teeth (I 311)s This mistreatment veeurred st Gernsbneh and npnin
at beden=Buden. On one ceession he wne subjeeted to o moek exceutiun .
(R 315). The people res ursible fur this were French (I 316). Beoause
©f his very bad vhyeieal eonditiun he d4d nut know whot he put into his
axtrajudieinl statements (1. :'312)-

irogseeution witness jinlter Sehmoll testified that he imew this nceused
from ehildhood and thet he had the rcputetion of being a decent man |
(it 116) 4

e Ihe Common Designt Ho denied that he had ever received un

oréer regarding the rdstreatnent of flyers (R 304)s He went alung with
Iieutenant iounpeuse because he was ordered to do so (I 217; F=ix 252),
He believed thet they were going to enpture the flyer snd rot K11 him
(R 314, 315). He denied that ho had ever boen & member of Furpeuse’s
pursult frgov and he. denied alsy that TICHLING had given him en order to
B8 Wlth jonpeuse to K11 the flyer (¢ 313).

be  Ineid t He testified that he wne pot in Ledsenbach on
9 Lugust 1944 (A 310), Foliceman Bogeh admitted he did not know vhether
thie accused wns in liolgenbach the doy the flyer wue Killed ot the
courthouse there (i 167)s Klara Boseh tostiffed the men she saw nttacking
the flyer in tho eourtynrd of the courthouse were SCHNEIDER (1. 157, 186),Deck
(R 129), ond a third men of  whose identity she wap not certain but who,
aceording to goselr, wes probably Jcompeuse (R 190). liklter Schmoll
testificd he saw KULHER, lomreuse, SCHNEIDER and Kern at the eourthuuse

in lelsenbach. But he foes not mention thie ncoused as having been rresent



juddednl statements (R 2223 i=Ex 31a) names the -nrticipante dn the
Killing oe being Fompeuse, KUCHER, Kern, end himgelf, Testifying
uncer oath he stpted that he did not see this aceused st all on this
rartdoular doy (R 497)s KARCHER denfed that this accused went along
to the courthouse at lieisenboch that afterncen (I 335) end cdenied that
he wus present there (R 348).

ce Jncident No, 33 .Tia accused left his work at the post office
and accompanied lomreuse beesuse the latter ordered him to go wlong
(i 305). They left in the “irection of Oberterct on thoir bicyecles
pieking up KARCHE' mnd Kern elong the way (i 306). lhen they met the
puliceman and the cojtured Lmerican flyer, i'vmpeuse pave the order to
ddemount (R 306), This scouped denied he took poert in the attack that
then took place, but stated he stuod a shurt dietance away watehing the
highwey (R 307, 323). Uhile the strugple wue in progress he walked to
the Scheuren road anc t0ld o ledy coning clong the highwey to po awaye
When he returned to the scene Kern wus etending over the follen flyer

with o bluody wreneh in hig hand (R 307). IPompeuse scolded him for
having netied in a cowardly monner and then sent him to Gernsbach to

make a report (R 308),

This accused denied thrt he hud n wea-on on his yerson (R 310)
nn¢ denied that he at any time struck the flyer or hnd any contact with
him (I 310, 316, 321). KAHCHEL corrcborates this secoused's claim thet
he was stending pome distence nwny when the sttuck wee being made upon
the flyer (G 346).

OVEILLOK testified thaot he stuod at s puint mueh eloser to the
scene of the attnck than the Frenchmun Gaudry (I 1203 I-Ex 8) sand he
wae unable to see whot wae hoorendng (I 568). He added that the place
from which Guudry elsims to heve seen the setion on the road wes tuo
fur awny to have permitted this (R 569).

ulficleney of dencegt The only gvidenne impliesting this

accused in the killing of the flyer at the courthouse in Ledsenbach
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¢1d not teetify in person snd, therefore, the Court had no orportunity
to form a jJudement ss to his oredibility, Moreover, an examinction
into his interrogation mas well as the manner in which it wrs concucted
indicctos thot nu great value should be nttached to it. The weight
of the evidence shows that this acocused vas not present in eisenbach
and had no pert in the etteck upon the flyer there. There is ns to thie
Chargo o feilure of competent prouf, The Curt's findinge as to Cherge
II, therefure,connot be sustained.

«8 tu Churpes I nnd IV the evidence surrorts the findines of guilty.
Thore is sone ground for believing thot this ncoused particivated to
a limited degree only in the attack uson the flyer ocvered by Inoident
Nloe 3, Thile the evidence showe thnt he joined in the initianl attack he
oprenrs to have withdrawn nfter the flyer ves tuken frum the 1olicemon's
custody. There is credible evidence that he wus nut rresent at the scene
while the flyer mu; being borten in the turnip neteh and weg not rresent
when Yompeuse fired o shot intc the vietim's budy, Lhile these eun-
eiceratiung do nut have the offect of changing the necused's puilt they are
matters thot mey properly be talen into nunuﬁnt in determining the
rropriety of the sentence. The sentence 1s excossive.

hith repard tu the evidence offered in su crt of supericr orders,
the aceused fniled to moet the burden of proof required by pertinent
authuritics discussed in Seetion V, rost,

letitiongs 4 Vetition for Review wue filed by liobert M, Dondhi,
Clief Defense Cuunsel, 29 Mey 1947. ietitions fur Clemency were filed by
Liny Gotgrann, wife of this accused, 7 November 1947 i Charles Gotzmann,
stepson of thie aceused, 12 Hovember 1947; snd Dr. lax fau, defense counsel,
14 Decenber 1947, '

Logormendptions That the findinpe of puilty %o Charge IT be dism
arrroved; and thot the findings of puilty t; Charges I and IV and the
sentence be aprroved, but that the sentence be cummuted to imrrisonment
for 1ife. | |

..""'"



6, Mnurus HAITZLEIL

Nationnlitys German

gt 59

Civilian Statuss ibster Icllisher

iorty Statuss lazd 1933; Ortsgruprenlelter in Lu
lilitary Statust Served in Lorldéd Lor I

ilenst HG Charpe I3 NG Charpge IIj

lG Charge III; NG Charge IV

Findinget G Charge I; NG Chorpe II;
NG Chorpe IIIj NG Charge IV

Sentences 4 years, cormencing 16 Decerbar 1945

Only so much of the evidence will be cunsicered ns has a bearing upon
the guestivn of this ascecused’s puilt or irnccence under Charge I
(The Common Lesifm)s

Evidence for .rogecutiont The noeused wes aprointed local unit lender
or ortsgrurpenleiter of Lu=Murptsl in 1943 (R 381, 394; i=Ex 3%, i1 1, 2)e
He wus 1resent at the rorty mecting at lostatt in cbout June of 1944 ot
which Xreisleiter Dieffenbecher issued the order vdth reference to
captured flyers (R 381-383, 541, 2265 i=Ex 342, © 1)s: At o meeting in
4u sttended by about 20 rorty merbers this acous.d rerented the krels-
ledter's order (i 2263 P=Ex 34a, p 1)e

Johenn Bosch testifiecd o men named Bleier infurmed him this sceused
ndiressed & meeting nt which he stated eaptured flyers were to be beaten
to death (R 169)s Ideder, on assistont to the secused in party matters,
stoted & sronker discussed the treotment of enemy flyers at a meeting over
vhich this noeused presiced (i 403, 404)s This nceused admitted thet that
portisn of his extrajudicial unsworn stutement dated 22 December 1945
(it 3943 i=Ex 39a, p 3) wherein he denied having nttenced the kreisleiter'e
meeting referred tu nbove, wes not true (R 397, 396).

hooused Hermenn KIJEG wae o block leader in the party at du (it 394;
DeEx 3%, p 2:'-

Evidence for Defensct Testdfying under oath (I 380) this nccused
stoted that he was urrveed to the kroisleiter's order that flyers be




that he repeated this urcer to the peurle rrior to 9 August 1944
(it 383). In a ciscuseion with Riccer he stated his rosition, nomely,
that if flyers fell in his uectiuﬁ they were tu be turned over elther
tu the vuliee or the wehrmoeht (1L 386).

The meeting at the I“Eur Krone" referred to in his unsworn pre=
trinl etatement of 26 Decerber 1945 (i 2263 i=Ex 34a) wus held a
long time after the incident involving the flyers hac ccourred
(i 392, 395). At that neeting he dld not say one woré more than wns
required by the kreisleiterls ordex (5. 2263 1=Bx 34a, p 1)

He olaims duress was used ‘11]?0!1 him by French investigators ot the
tine he mece hie statement of 22 Decenber 1945, Exhibit i=ix 3%
(R 390), In addition, he wns excited, sick and nervous (1. 391)e He
fenied thot Hormonn KiIEG attended one of his mectings prior to
9 4upust 1944 at which he yublished the xreisleiterte order (I 393)e

fn 9 dupust 1944 o bomb fell intu the frotory yhore he workeds
He yoe busy throughout the coye Hut until about eight oleloek thut
evening 610 he hesr a captured flyer had been ¥dlled (I 384, 385)

This nccused claims thnt he wae orvosed to the mistreatment of
flyers for the reason, amung others, thot he had two sona vhy were in
the Cormon sir foree sné one of these had been Kllled on & Eumhing'
nigeion (R 366, 2263 FrEx 34a, ¢ 2)s

Sufficlency of Evidenoes The evidence does not satisfnctorlily
establisgh mrtiu;mtﬁluq ir the exccutiun of the common deelgn.

Tetitiong: k& retition for Leview wns filed¢ by Liobert Me Donihi,
Ohicf Defense Counsel, 29 Mey 1947. ietitione for Clemency mere filed
by Ursula Haitsler, wife of the acoused, 15 June 1947; the drehbishup of
Froiburg, & July 1947; 12 furmer party rembers of the Hustatt distriet,
13 wupust 19475 and the accused, 23 Pebruary 1945,

srmendations That the findings of guilty nnd the sentence be

It"'.i BOT TUVEe

7o Lilhelo KARCIES

Medd innTdtve Gernan




Civilian Statust iuto Meohanie and Ghauffeur

inrty Statue: Hazi -einee 1936; Teshnieal
Sergeent, Natiunal Sceiaelist Motor
Corps.

Hlitary Stotuss lione

Ileas: NG Charpe I3 NG Chorge II
KNG Charge IV

Findingss G Chorge I3 G Churge II}
G Charge IV

centeneceo: Death by hanping

Evidence fur irusecuticn:

ne The Curmon Desigm: By his owmn admission (1 2183 I=ix 26a, v 1)
and by the unsworn pretrial etotements of STICHLING (. 2263 i=kx 35m,

r 1) and OVEILLCK (i 2303 i=Ex 372, v 1), and the extrajudieial swcrn
gtotement of SCHNBIDED (I 223; i-Bx 32, ¢ 6), thig nceused wns a member
of the so=erlled pursuit truur in the Gernsbach nress To the same

effect 18 the testim.ny uf Johonn Boseh (I 179)e. In this caprolty he
pecorpanied its lesder, .unpeuse, mnd rartieipnted in the asseult

unon and killing of the flyers referred to under Iicidents 1 and 3 (i 107,
2183 I=Ex 26n, p 1)

b. Incident No. 1t 4&bout one olelock in the afternven (i 335)
Pumpeuse and SCHIEITER staftec from the city hall et Gernsbach for
tieleenbech (H 493, 494)s They rdoked up thieg scoused’ plong the way and
were juined at Leisenbach by Kern (R 223; P=Bx 32,p 2)s Thire, at
the courthuuse, sompeuss had the clerk vpen the dour tu the ruom in

which the wounded flyor wee locked anc the sssault upon hlm began
forthwith (h 223; i-Ex 32, yp 2, 3)s Deck stotos he saw this cecused
beat the flyer with a rubber hose (i 183; I=Ex 11, pr 8, 13). SCHIBIDii
gtetes he saw both Kern snd this coeused stteek the flyer end strike

him sbout the head with vrenches (R 2233 i=Ex 32, p 3)e¢ after the
4nitdinl ssscult the flyer we token to a courtyard adjucent tu the

suirth use where after more beuting he wus ehot by Tompeuse (R 2223



by thie uceused to stay utside mnd wedt (R 113).

ifter the ¥i1ling had been completed, this group, vige., Kern,
Jumpeuse, SOHNEIDEI, Welter Sehmull and the nccused, sturyec at o
tavern to drink (i 114, 496, 223; i=ix 32, p 6)s Here, in the
yregence of this ncoused ond SCHUEIDER, helter Schmoll heard iumpeuse
say "Gell, apuin tudny 1t has been pruven vho we con use" (i 116).

ce Incident lius 31 The nccused wue une of the four who took the
flyer from the custody of rulieeman “eingaertnor on the road between
Gernsbueh and Hlpertseu (I 99, 107-109, 217; i-Ex 25a). This sccused
wag armed with o rubber hose (5 328, 329).

GOTZMAIT stotes he eaw this nccused beat the flyer and then,
with Kern, throw him off the road into o fleld (i 217; i=Ex 20a,
I 6653 imEx 4ln)e OVEFLLCK, from his nearby fuctory, saw this accused
rush fopwird snd beat the flyer (i 2283 i=Ex 36n, p 2)s In his
testirony in Court OVEILICK qualified thie portion of hls unsworn
pretrinl etotement (I 562, 566=568)e wnlter Schrell sew him raise
6 rubber mﬁapun, dreaw hie hand back end pet ready tulieliver o blow
(1t 116), Gruker saw him ot the scene, where the flyer's budy lay,
with the other rarticipunts (L 90, 91).

In his extrajudieial statements this ncoused ndumitted beating
the flyer (i 2183 i=Ex 26m, p 1) with a rubler hose (R 218; i=fx 27a)e
He nlec ndrdtted his puilt to SCHNEIDEI(R 223; i=Ex 32, p 7)e In
nis testimuny in Court he did not deny that he struck the flyer
(:. 330), end he ndmitted being rresent when sompeuse fired a shot into
the vietim (R 331).

ividerce fur Defense: This nceused claimed thut the Frerch rlaced
hin under duress at the time they intnrrbgnﬁef him (1 341)s He
denicd sertain of the matters contained in the extrajudicisl stetement
he mode nt Wlesbuden, elalming thet at thet time he was in bad physiecal

conéition snd his nerves were not well (L.jﬂ?}- i



ne The Common Designt This aceused testified that he very
seldon ottenced any of the perty meetings in Gernsbach and he never
heord of ¢ rureuit troop exlsting thores He could not remember having
eve:; heord of eny ordere with reference to the trectment of coptured
flycrs (I 327). icmpeuse wms a first lieutenant end had authority uver
the Sh gerrison territory which encorpeesed the places material to
this cuees It wos for this recson thot he acecompanicd him on 9 .uguet
1944 (R 328, 350).

be Ineicent No, 1t The remson given by this sccused fur guing .
with Vompeuse to the courthouge at leisenbach in the afterncun wes thet
he wee informed he wus to be interr.pated there in evnnection with the
ineident of the morning (R 351)s He dended thut ho struck the flyor at
the courthouse in iWwelsenboch or that he saw him struck by anyone (it 348,
349)s He clsimed thot he wos not in the city hall when the attack touk
ploee, but stuud on the cuteide. He did not know what had 't.u?:{an rlace
there wntdl aftor it had vecurred (& 352)s Klara Loseh, frum her apart=
ment abdve the courtysrd, saw only three men obout the flyer (3 191).
Thege wore Deck (I 166), SCINEIDER (fi 187, 158) snd, securding to posein,

the third wes wrobebly iomieuse (i 190), SCHSEICKI testificd this nccuﬁed

wne not rresent when the bLesting tuuk place, but thot he wms cutsicde in
the street (It 495, 496).

¢e Incident No, 3¢ The nooused accompanied iumpeuse and the others
thet morning beecause Jumpeuse hpd sréered him to go along to arrest a
flyer (I 352)s It s I._l:-.'rm'F'Buﬂ-E end nct he who removed 'the rrisoner frum
ieingoortnerts custody. He cdmits etriking the flyer with o rubber hose
but he did this only for the purpuse of pettins Hern and the flyer awny
from the middle uf the rond (it 346) as thds street had much treffic
(it 345)s Once Kern snd the flyer wore un the side of the road he left
the secenc (It 346),

Sufficiency of Evidoncets . discussion of the evidence is not

necessorye It is clear rnd lenves no doubt ns tu this ccoused!s guilt,

e



cuthoritice disecussed in Seetion V, pust.

The findinge of puilty are warranted by the cvidences The
sentence is nut excessive,

letiticne: 4 ietition for lleview was filed by iwbert M, Dunihi,
Chief Dufense Cuunsel, 29 Noy 1947 4 retition fur Clemency was filed
by tols nceused, 13 December 1947,

Hecomrendntiv hn he finding ¢ sentence 1 T -JaY
g ndations Thot the findinge ond sentence be a)proved

This aceused was not served ond not tried. (It 2),

9. Isidor RLUMGE

Maticnelitys Goerman

et 53

Civilian Stotuss Saw Mill Forem:n

varty Stutuss Hegl sinee 1940; Bloek Lender
Militory Stotuss Served in ‘orld Lar I

i1lenal NG Cherpe I3 NG Charpe III
Fincingss G Cherge I3 G Chorpe III
Sentencet Death by henging

Lvidence fur irvsecutiont

ae The Common Designt This acoused tostifled that as a party

bluek loader at lielsenbach he wue uncder the immedicte supcrvision

of BIBRMANE (I 420, 421)s In his uneworn pretricl statement of 12 Jan-
unry 1946 (Il 2143 i=Bx 2la, ;p 2, 3) he stetes that he froquently attended
meetings ot which BEILIMINK and later WIELAND emphnsiged thet enemy flyers
were tu be killeds Lnd he adde 4t wns this propogande that woe resr-onsllle
for his aetions on 9 auwpust 1944 (Iden p 3)e Juhann Boseh testified

that STICHLIKG t0ld him this accused wrne o member of the pursuit troop

(i 179). He alsu testified he hesrd thnt when ot o meeting held subses=
quent to 9 dupust 1944 EIERMUKN, referring apparently tu the lling of
the flyer at the cuourthouse in Veisenboneh, Welorlfied the deed", this

sccuged wra the unly une rregent whe shouted avrroval (B 155},



9 .uguet 1944, Noting that une would lend in the Sehoellkepf aren
he rrocecded there on foot (R 214; F~Ex 2la, p 2). UWhen he arrived
ot the seene n grour had already gathered (I 214; I=Ex 21lo, p 2)e
Hermann KRIEG, ot pege one of his unsworn pretrisl etatement marked
exhibit F=Ex 18a (R 212) and at page nine of his eworn extrejudieinl
gtatement merked exhibit T=Bx 20 (R 213), stoted that the scoused
frughivned o olub ebuut ore meter in length and 20 to 30 millimeters
in width which wus used to beat the flyecre :

Gerstner in o sworn extrojudieial statement (K 146, 1813 i-Bx 7a)
stoted thot this ncoused handed hin a wooden club which he, Gerstner,
used tv beat the flyere Juhann Eoseh, iﬁ his testimony in Court
(R 155), anc Deck, in his extrajudicial sworn staterent (i 183; i-BEx 11,
v 4), tell how, when the wwunded and badly besten flyer came
stagpering dowm the elope, this nccused shouted to Juhann Boseh to
shuoot him. In his extrajudicisl sworn Btﬂtﬂﬂﬂn£ of 15 hugust 1946
(% 2153 I=Ex 22¢) us vell ve in hie testirony in Court (it 424, 433,

434) thie cccused admitted thnt he enlled to Johann Bosch tu shuct the
flyer. In hie furmer statement (it 214; i=Bx 21a, p 2) he olso admite
thut he struck the flyer three times with his club.

Lvidence fur Defense: The accused claimed thut rt the time he signed
the stotement ot Buden=Saden 12 Janueory 1946 (1L 2143 ¥=Ex 21la) he ws
sick (it 425) end under duress (i 426), The stotement did not reflcot
what hnd setuslly oceurred (R 427, 430).

ne The Comron Designt Although Johann Bosch elsimed he had boen
informed by STICHLING thot this rceused vms a member of the pursuit
troop (1L 179), STICHLING'e rretrinl unsworh stotement does not identify
hin as such (it 2263 ¥=Ex 3%5a, p 1), Nor do SCHNLIDER (R 223; i=Ex 32,
rr 5, 6), OVETLICK (it 2303 F=~Ex 37a, p 1), or KJCHEL (R 218; P=Ex 26a,
= 1) reme him 48 o membor, Testifying under ceth thie cccused etated
thet he attended only one rerty mecting st which the metter uf eantured

flyers wae discussec, tut denied thot any orders in this comneeticn



mind of reseuinr the flyer (i 422, 428, 429)s The stick he carried

he hud pleked up at the edpe of the wooda (it 436) boeause the hill

on which the flyer had landel was steep nnd en vld wound made it
d4fficult for him to cecent it without on aid (k 423)s He denied thot
he nt any time struck or laid hande on the flyer, In foet he came no
nearer than three or four meters to him (% 427)e His ressun for shouting
+o Johann Boseh tu k411 the flyer wus a desire to spare the vietim further
suffering (It 424, 433, 434)e He claimed that that purticn of the state=
nent made by him at Baden Buden (I 2143 i=ix 2la, p 2) wherein he ad-
mitted etrilking the flyer with a club wme not true. He made thut ad=
miegicn snd sipned thet stutement only beesuse uf the threats «f a

furner Gestapu apent named Spaet (It 430)e 4t leust one of those prosent
.t the scene stated he dld not sre this accusec strike the flyer (i 411) .

Suffieiency of Evidepcet The cvidence sup orte the eonclusion thet

this rcoused wes & pardieipant in the conepirscy ond in the killing of
the flyer on the Schoellkupf, |

The findines of gullty sre worrentol by the ovidenee. The sentence
is nut excessives

vetitions: 4 vetition for lieview wms filed by hobert M, Donihi,
Chief. Defense Counsel, 29 May 1947. Tetitions for Clemency were filed
ty the pastor of the Telsenbach Divecese, Hobert Blum, 5 December 19473
the urehbishor of Freiburp, & July 1947; and Dra Max fou, cefense ecunsel,
17 December 1947

necompendntiopt That the finfinge end sentence be approveds

10, Hermann Uencelin KRIRG
Fotionnlitys German
Lpet 36
Civilian Statuse Barrel lnker snd Truck Driver
Jarty Statusi finzi since 19403 Block Leader at Lu
M1itary Status: J In army 19401941

Fleass G Charge I3 NG Charge III




b g fur Progecu |

ae Donity: The defense contended thet this accused wae insane
both ot the time of the offense and at the time of the trial (i 56),
Dre Burdach, n reychologist und eivillan internec at.Dachau (i 45),
stated he had examined this nceusec snd had had him under observation
{(i. 55, 56), Brged on this n& well re inguiry into the subjectls
history it arpeared thet there wus~heradi£&ry insanity in his farmily
and thut he had suffered from a mentel condition known as schizophrenia
fur ¢ poriod of 11 years (R 54, 55, 613 D=BEx lo)e During this time
he had undergone at lenst two distinet sttoeks, On two vecasions he
hed Leen ylaced in institutions fur the mentally eick (It 61; DeEx 1a),
It woe the oplnion of this doctor thet this secused cuuld distinguish
Letween right snd wrung and weuld probably be espable of ecnferrine
with his ecunsel (R 58}. He cuuld not say with certeinty whether the
accused wag sane in Jdupust 1944 (I 60).

Dry Fiecher, a medieal cductor also speeinlising in pesyehietry
(. 125) end = eivilian internee ot Dachau (it 124), exsmined thise
recuged in June 1946 (i 126). 4t that time he found him to be
suffering in a certain fixed state of sehlzophrenia but the main symptoms
uf the diseanse were lacking (K 127, 128), He arreared to be ineapable
of n high degree of "mentol coracity or mentel copitotion® (it 12?5.
The doetdr wae unable 10 eny os to this uccused!s nbility tu determine
between right and wrong in Lupust 1944 (R 129), Being hended exhibit
D=fx 3 (i 124) he stuted the symbuls on thie document mesnt that this

accuscd mis . relensed from the Germon nrmy as being unfit for combat
duty beenuse of e mental illncss which then existed or had existsd

(R 131-133).

Cartoin Max Le ool, Medieal Corps, US. army, o mecdionl ductor
with the peyohiantrie scvetion, 98th Genersl Fosritsl (I 136), testified
thet he had exsmined thie sceused snd found him to be suffering from
the mental disturbsnee, sehizophrenin (i 138). In hie opinion this

coeused wrs able boegleally to distinguish between right and wrong




recclling evente ns far bnek ns 1944s dlsuy he was cepable of con=
ferring with counsel (I 138).

Johonn Bosch testified thot at the time materinl to the eamse this
nocused vme a licensed wehiele operatur, hnd ..r.- man working under his
aurr-wiﬂian,‘ ted o business zs a barrel moker cnd in his orinlon
hed sufficlent mentality to kmow richt from wrong (B 1‘?3, e i

4t the tire of the offense this acecused served se n bluck lender
in the =ty at Jdu (it 3943 i-ix 3%, © 2)e He vos alss o member of
the Londwacht in thet villape (R 213; i=BEx 20, v &)a

bs The Gormon Desiome This accusel wos a member of the Hazd rarty
since 1940 rr served os a bloek leader in Lu (R 3943 I=BEx 392, : 2)e
abcut eix months rrior tu 9 surust 1944 he ottencded & mmt.in; held dt du
in vhieh STICHLING snrnuuneecd thot ull :srachuting flyers should be
lled (F 2133 i=Ex 20, » 128, 19). For eviderce of this mccusedl's
getivne in furtheronce uf the cummon desipn reference is made to his
rertieination in the kiiling of the flyer referre¢ to wnder Incident
Nue 26

oo Incident Hu, 2t The mcoused yme nt his surkshop in keisenbich
when serachuting flycrs were geen in the sky. Tupether with LELKEL
and Deck he storted out for the Schoellkonf where it apnesred me of the
fiyers vould land (i 407, 415, 2133 i=~Ix 20, p 4)s When they srrived
there he went up to the flyer who releed his honds in sign of surrencer
(t 408, 213; i=Bx 20, pp 5, 6)« This flyer ws uncrned, wounded and
exhrusted (i 408, 1425 i=Ex 55, n 1)s Franz Mohael Klumpn, s medie,
oute up ot sbout this time and he, MEIKEL nnd the accuped begrn tu earry
the flyer out of the brush und duwn the hill (R 1423 ¥=ix 5e, p 1, It 145;
yefax Go, p 1, I 2135 i=hx 20, p 9, K 408), lere EIGKMNK entered the
ricture, He ordercd the flyer to be put on the pround nnd chosed the
erowd awey (Tdem)e 1411ibeale Krdep (R 1423 i=Ex 53, p 1) ond Franz
iehael Klumep (L 1453 I'=8x 6n, p 1), whu hed witnessed the affuir up to
thig roint, vere amonp those driven off, LICNNLNE sove the order thaet
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he nnd IESKEL did so with nluha-‘.l The flyer wms beaten first up on the
hill and agein after he mede hie way down tu the roed (it 1463 i=Ex 7o)
Dock stetod he ssw this acoused striking the flyer with o weoden elub
(i 1833 i=Ex 11, p 11)s Isidor KLUMIT (L 423, 2143 I=Ex 2la) and 1EIKEL
(i, 409, 2153 U=bx 23a) both say they eaw him cttack and beat the flyer.

Thig neeused mode three differont statements yrivr to the trial.
In thom he sduits nttreking the flyer with n rock and = elub (It 212;
=ix 18a, ko 2133 IeBx 190, K 2133 i-Ex 20)s at the ecnelusion c;f' the
berting, Gerstnor shot the flyer (L 1463 I=Ex Ta)e Thet aftcrnoun
this cecuped, MERKEL and Isldor KLUMLE took the body to the funersl
home nt Weieenbneh (it 2133 P=Ex 20, p 15)a

Lridenco fur Defenses

ae Sunltyt Thie ncoused woe dischurged from the Gorman a.;-:rqr
17 soptember 1941 beosuse of hie mental cumditiun (R 1243 D=Ex 3c). By
lettor dnted 31 Oetober 1941 it wme requested thut a punrdian hﬂ arrwinted
for him for the ressonm thet he wms a-tﬂfc:ring_frum sohizgophrenia and not
able to look after hie finmmedsl sffnire (R 1233 D=ix 26). Subsequently
in 1941, his father wme arpointed ae his gusrdion (sce utﬁ‘bamnt of Mourus
HAITZLIL, énted 10 Jenwiay 1948 nt the Londsberp rrdsin)s The two German
dueturs teptified that the history of this ncoused ng relrited tu them
Ly him ghowed he wme twiece in ii_‘mtitutriunu for the mentally sick (It 55).
Fone of the three expert witnesecs eteted he knew the difference between
right ond wreong in Jugust of 1944 (it 60, 129, 137, 136). WIELAND testified
thot one of his neipghbure, a Mrs. Groseman, referred tou this anccusuvd ne
fuur eragy barrel maker® (It 290, 291).

The Court found the accused "mentslly scund on the date set forth in
the ehirpes and | rtieul rs ;md subgsoguent therctol - (3 139).

b snd es These two subdivieluns ere hore cumbined for the reascn
thut the svidence in defense ig a-;licnble to boths

Thie accuspd, nfter boing infurmed of his rights, deal#hed to take

the atend (0 633). Tn hia avtrainfiednl sworn . stetoment of A Sectenbar



(Item p 4)s BIERMANN wes the ortsgrurrenleiter of Lelesenbonch and when
he peve the order to kill the flyer thot order hed to be obeyed (Icdem
rp 13, 17)s In his unswurn pretri_n-l etatoment (R 2123 I~Ex 18a) he olalmed
thot the renson he threw the ruek rt the flyer wee that he wishec to
shurten hig euffering,

Sufficlengy of Evidenees The Court wee werranted in eunclucing
from the evidence thet thils ncoused wis not insunce While it cppenrs that
he i¢ end for sume time hoa been suffering from a mental disorder, there
ie in the reeurd pufficient evidence tu suprort the econelusiun thot he
woe eapeble of distinguishing right from wrong end adhering to the
right, both bt the tinme of the offense ond at the tim:a of the trinl, For
6 tdseussivn of the roint of law here invelved reference is made to
Section V, -ust, Huwever, the accused wis rrobu.ly erectly influenced
by LIEIMANN, o strong oharceters This fuctor ghould be token into eun=
edderaticn in mitdigntion,

With regard to the evidence uffered in gunsurt of pwerivr orders,
it dues not arpecr thot the sccused acted unwillingly. He faileﬁ to
meet the burden of proof reguired by rortinent suthoritics discussed in
Seotion V, post.

‘The findinge uf puilty sre yorronted by the evidences The sentence
is exceasive, :

lobtitiungs s setdtion for leview wie flled by iwbert M, Donihi, Chief
Defense Counsal, .29 Moy 1947« Tetitions fur Clemency werc filed by the ;
_ arehbishup of Freiburg, & July 19473 the postor of the lelsenboeh divcese,
jwbert Hlum, § December 1947; twe by the acoused, oné 8 Jununry 1948, and
end one wndated; and Dre Mex liou, defense counsel, 17 Leecenber 1947,

lgeumendstions Thot the findings end sentence be np**rwlc;d, but that
the sentence bo cummubed to imprisonment fur life,

11, Ludedf M KEL

Netion 1itys Garnan

Lget 19






steted that he sew this ceeused beat the flyer with a stick vhieh he
hod token from Gerstners In hie testimony in Court (it 409) as well as
hls extrojudieiel sworn statement (i 2153 §-Ex 23n) thig cccused admits
th-t he struck the flyer. In Court, however, he adied thot he did s
at the inetance of KJIEG (i 409).

Evidence fur Defensct Lhanltheaa ineldents ceecurred this nccused
wee 16 yerrs of spe and in the employ of Hermann KIIEG whoe has been
herednabove discusseds. lHe danieﬂ.ca}tuin of the meotters contiined in
his extrajudiciel sworn stotement (It 2155 i-Lx 24n) becnuse ot the time
he made it he was su exelted thet he did not know whet he wne soying
(il 412)e Wlsv, he wis not sure of his fects at thet tine (i 413)s

n and be These two subdivislone rre hove comblned fur the renson
thrt the evidence in defense is arrlieable to both,

The sceuse? testified thet his reasun for puing tu the Schosllkopf
wr to rescup the flyer {R 414)e He dended thrt he suppested to MNIEG
thaot they o up to pet the flyer, but testificd it was Deck whe suspested
this (1t 415)s Up to the time BIELMLEN orrived won the scene the flyer
hed not boon pdstrented in any way (R 408)e He claimed ho struck the
flyer unly twiece and he did this after KIRG tuld him tu do so (It 410).
He further tostificd that the flyer had Leen shot ond wms dead at the
time ho struek him (it 410, 414). .

Sufficien ot denget  The evidence eetablishes thet this sooused
juined in the attack upon the flyer un the Schoellkopf which resulted 1n
his denthe In av Cudng he prrifeipated in ond acted in furtherance of
tho eummen cesien erbracod in the partioulars of Chrrge I. accurdingly,
the Court's findings of puilty are suryorted by the evidences

Nutiece sh.uld be tukaﬁ of this aceuscdls tener yenrs ot the time
he pummittas these offensess It might well be concluded thrt he noted
uncer the tension of excitement ond wms influenced by the setiins of
the .lfer men nbout him, While these considerations could not serve to
remove the foet of his puilt, it is proper thet they be locked dntv in

deternining the mecewre of his yunishment, It is felt thet in this in= ~Siegand






~lace where the flyor reforred to in Ineident Noe 3 landed, "You don't
kmow the deelsiunsg sné directives which we have to use aguinst‘pa;a-
chutiste, that is, we must beat him tu death™ (Il 219; i=Ix 28a),

be Ineident Mo, 3% The nccused wre air relaid warden at the parer
fuetory of Buden Oberterct where he worked (i 467, 470)s Between 1000
and 1100 hours on 9 august l?ék.ha saw & raraghnte Jdeseend and land
nbout 200 or 250 meters from his rost and nesr the houses of the village
(R 470)s He vent there and saw & flyer with u,cruﬁg uf sbout 10 or 15
nevrle gathered abuut him (i ATﬁ, 471)e 4 few morments later a roliecemsn
nared Leingaertner (Il 88) arrived and took the flyer inte sustedy (1. 471,
472)e The flyer was wounded, unarmed, and surrendered willingly (it 98).
hbingﬂartnar; anesisted by a mun named Urban Knlmbacher, “ressed the
flyerts wound (i 84, 97, 93)s Urban Knlmbeeher tostified thet he sow

Junnicker, idef snd this necused arrive on the scene ond beat the flycr
(it 84)s The beating lusted bub a moment (K 84, 57)e Mo saw this ncoused

strike the flyer with his hand either unee or twice (L 87). Urban
Knlnbreherfs son Frang told him thet evening that he too ki@ sitnessed
.thﬁ ineddent nnd had svolied this acecused nnd Junnielker for their
confuet , to which they had answered thot he didn't know hie orders
(1. £5) e
Gruber testifiesd he went to the scene and found a large erowd
abuut the flyers He saw n few men strike the flyer. He identifics
only Junnieker ns one of these (ii 90), Loter that day while riding
alung the roacd between Hilvertssu and Gernsbaeh he saw the body of
this same flyer and four men gethered about 4% (7t 90). The fuur wore
iompeuse, Kern, KROHEL and GOTZMAN (R 91, 107, 306). Welnpnertner
testified thot while he w e bandoping the flyerts wound, or immedistely
efter, sume reuvrle in the cruwd whom he eould nut identify gave the
flyer une or two hblows in the face (R 97, 99). ueingaertner then
left with his -risuner, going on fuot in the direotiun of Gernsbneh (I 98),

After trovelling scfoly about foﬁr or five Hlometers frorm the -lase



F=Ex 250)
M,Mmi This accused claimed thet after he ms
token priscner and prior tu his interrcgntions, he wne threatened and
beaten: on one ocengion he was pluoed agoinst o wall and a shot wns fired
over his heads all of this olaimed mietreatment touk place while he
woe in Prench custody (I 473-475)s He denied the truth of certain of
the metters cuntained in his unsworn pretrisl stotement (I 2195 I=Ex 28a),
ne The Coumpon Doeirm: The cecused's dutdes as officer in charpe
of film end radio were to keer the racdios in the village in repoir and
ke crrangerents in cunneotion with tho showing of film (R 421)s &1~
thouch he heord Kreisleiter Dicffenbocher say that cetails were to be
formed with membership to be spruinteé by the kreisleiter, he knew
nothing about the pursuit truu;a (R 479), after he sttended the
kredsleiter's meeting at Rostatt he had to report the mesenpe he re=
coived there to his ortsgrur-enleiter (R-480), He denied (i 477)
having mace to Frens Kelmbacher the statement aprearing in exhibit
i=Ex 28a (R-219)s
bse  Igeident No, 3t The aceused denied in Court, as he did in hie
unewurn pretrinl atat-amntl (I 2193 =kEx 2%a), thnt he etruck the flyer
who lended at Hilpertsau (I 471, 434), Whether anyone else sbused the

flyer he dicd not lmow beepuse at lodnpacrtnerts request he enpaped himeelf
in  romoving the ~arochute from o tree (R 471-473)s Nedther Gruber

(I 92) nor uednpaertner (R 99, 102) identified this ncoused as one

of thuse who struck tho flyer. Urbtan Kalmbacher denicd that his son
Fronz told him this nocused snid ecaptured flyers had to be klled

(it 5)s Licsel Mpder in an unswrn pretrial etetement saic this receused
exrreseed distoste ot the flyor's mistroatment (h 6693 De=ix 1@&}*

Sorhde Fischer testified she arrived et the place the flyer landed bee
fure this ceoused and steted he did not strike the flyer nt any time

(R 487, 488)s Merin Hofhednw olsc testificd she wos at the sosne wnd
¢id not eee this nceuscs strike the ﬂ:,ré.r. She adds thot hed he dune so

AL |



Sufficieney of Evicencet There is some evidence that thie
neeuged struek the flyer whe landed ot Hilpertsau one or two blows with
his hands This cecurred at the place of lending. However, he wus nut
rregent at nor a pertieipent in the fetal attack which cecurred later
nt n econeicerable distance from the place of landinge

The findings of puilty tu Charge I are warranted by the evidenco.
Hovewver, s tu Cherpe IV the evidence is inadequate to sustain the
Tindings of puity. The sentence 1ls excessives

letitionge 4 ietitiun fur lieview wis filed by Lobert M, Donibd,
Ghiof Defense Counsel, 29 Muy 1947, ietitions for Clemency were filed
by the irehbighop of Freiburg, & July 1947; and Dr. Mex Rau, defense
counsel, 17 Decerber 1947. .

liecommendationt Thot the findinge of gullty to Charge IV be
diga-rroved; that the findings of guilty to Cherge I and the sentence
be aprroved, but that the gentence be reduced to imprisunment for four
vears, conmencing 12 Februery 1947,

14s John otthilf SCHNEIDELL

Nationnlity Gorman

“pe 52

Civilion Stotuss llaster Moson

lorty Staotuss Nezd sinece 19373 & Staff Sexpeant
Military Statuas Hene

ilenst NG Charge Ij NG Charge IT
Findinest G'Ghurru I; G Cherge 11

Sentences Death by honging

Evidence for lrugecuticns:

ne The Common Desippt Johenn Boach tcstified he was teld by
SPICHLILG thot this rcoused yns a menber of the pursuit trocp (R 179) .
In ony event, curing the afterncon of 9 dupust 1944, this accused
necompanied WALCHER and Iompeuse from Gernsbach tu the courth.use at

Leisenbaoh (B 334, 494) vhere they were joined by Kern (R 335, 494).

22 oL " Hi=teg B LU e mbn ala snavmaim il e e



il 2263 I=Ex 35a, p 1)a There the four, noting together, nttacked
and Jilled the flyer referred to in Ineident No. 1 (i 1833 I=fix 11,
p 13, I 187, 188, 495, 223; i=Ex 32, pp 3, 5)

be eident No, 1t Lfter their arrivel nt the cuurthouse,
«umpeuse had e clerk unlock the duor tu the ruom which held the eortured
flyer (It 2253 ¥=Ix 32, pp 2, 3)s Then bepan an attack upon the flyer
which gulekly culminuted in his desth (Il 2235 I'«Ex 32, vp 4~6). This
secused testifying under oath (I 492) ocmitted that he struck the flyer
with o wrench (R 495, 500)s IKlers Bosch, lovking demm inte the courtyard
from her apertnent in the eity hall, saw three men standing ab.out the
flyer whu wes then lying un the ground, Shortly thereafter she heard o
shot (ll- 125, 186)s She identified this nccused ang uvne of the threa men
P{IL 1£7, 185).. In hie extranjudieial eworn statement of 31 ﬂuguu‘h 1945
(i 223; P-Ex 32, p 3) thie nccused steted he struck the victim with his

bare honde Dbut in his statemonts of 11 July 1945 (R 2223 i-Ix 31a) and
15 awrust 1946 (L 2245 i=bx 33a) he edmite bertdne hinm over the hond with
a wrenche After the killing thie nceused accompanied [ompeuee and the
othere to a tavern tu drink (I 114, 496, 223; Pelx 32, p 6)s Lt this
Tluoe Valter Sehmoll hesrd Yumpeuse say in the presence of KAIGHED and

this aceused, "Well, again todey 1t hos been proven who we ean use® (it 116),

ivldence fur Defensetr The necused testifiod that after hie arrest he
vne subjocted tu a prect deal of mietreatment in vardious forms (R 497 .
et seqe)e He wne etrangled, made the objcet of a moek exocutin, benten
ont stherwise roughly hendled while in French custody (R 497y 499,
501-506)s Beennse of this rnd his resultent weakened conditiun he
eigned strtements even though they contnined mattors that were not eorreot
(R 499, 501, 502)s He wns mot mistrested by the .mericans (i 506, 507).
de Ihe Common Deslgns He denicd ever attending o yarty neeting
6t which the ¥Yrestment of eaptured flycrs wus discussed (I 493)s Thut
cracrs to ki1l flyers existed was not knuwn tu him (K 503). He olaimed
he was not o member Of 0 tureuit troup (R 494, 512) ené knew nothing
tbout any such unit (It 494), hen Lieutensnt iumpeunse tuld him to wo



b dent Noe 1t 4t the courthouse ho ¢id not enter the
roum where the flyer was beaten (it 495, 512). He stuod in the eorrider
and when the flyer wee brought from the ruom he struck him unly twice
on the head (R 495, 496)s Tompeuse ordered him to do so ond he wrs
nfrodd of ioumpense (L 503)s 4 wrench sbuut 20 centimeters long (1. 500)
hot been eiven him by iompeuse (I 494, 499)s 4fter striking the flyer
hip coneclence buths.}rud him end ho went out into the street (Bt 495),
nhile he woe in the street he hesrd the report of a shot (K 495, 495}
At this peint he entered the eourtynrd where he suw the flyerte body
1ying on ite fuee and bleeding frum the neck (h 495). Ho also ob=
gerved lumpeuse hending Kern a pistcl (Rt 495, 498)s ILIOHER tegtificd
this necused wrs not in the ecourtyard benting the flyer but wme standing
in the vestibule (it 348).

gufficiency of Evldencet The ovidence ae to this ncousedls puilt
ie clenrs Moreover, both in his extrejudieial stotemente nnd in hie
sworn testimony in Court he sdmitted thet he partieipated in the ruthless
ettoek un the weunded flyer ot the cuurthuuse,

Wth repard tu the evidence offered in suprort of superior orders,
this sceused failed tou mect the burden of rrouf required by pertinent
nuthoritics discugsed in Scetion V, poste I

The findings of guilty cre warranted by the evidence. The sentence
ls not excessive.

setitionge & letition for leview wne filed by nobert Me Donihi, Chief
Lefenge Counsel, 29 May 1947, 4 Petition for Clemency wue filed by

Enilie Schneidor, wife of accused, 24 June 1947.

Lecummendationt That the findinge and sentence be approveds.
15. Hedprdch STICHLILG
Nationalitys Gorman
apes 45
Civilinn Statust Hutel Manager; Mayor of Gernsbach
Forty Stetus: lingl since 19333 Ortegrurrenleiter

of Germsbiaeh



Tleass NG Chorge 1 NG Charge II;
NG Chorge 1113 NG Charge IV

Findingst G Charge Ij G Charpe I1j
G Charge I1I; G Charpe IV

Sentences Lifs impri s-arlmant

ge - The Compon Desiemet In his copuedly cs crtsgruprenleiter of
Gorneach (L 153) this acouscd attenced the varicue porty neet ngs
(1t 355, 356) . Haar yrg yrogsent when Frelsleiter Dieffenbrcher announced,
in rbout June of 1944, that eaptured flycrs were tu be killed (® 356,
357, 519521, 541, 2263 i=Ex 35u, P 1), Both KLIEG (% 2133 =Ex 203
pr 18, 19) and HAITZLER (11 398, 399) nttended m\;eetinga et which this
nocused passed on the kreisleitorte orcders In his unewsrn pretrinl stote-
ment he rdmitted that he publiedzed the vrder at ufficinl conferences
and ot vericus rerty meetings (R 2265 I=Bx 350, » 2)e
He further stated that seversl weeks rriur tu the ceeurrence of '9
svguet 1944 Tompeuse told him of the formution of o rursult troop with
srdere tu k1l eneny flyors, pursuint to the :‘.iréaptiun of the kreielelter,
fumpeuse, according te his statement tu this acouged, vme the leader uand
Kern, GOTZIANK and K.JCHER were membors Jf this unit (R 2263 i=Ex 3%, p 1).
be Incident No. 13 SOHIBIDER stuted thzt arcwnd 1100 houre on
9 Lugust 1915;4.- he reeeived o swmone frum elther this necused (it 2233
=[x 32, 1 2) or loppeuse (Idem p 7) to report at the ‘Gornsbeeh elty
hall, There he was ordered by both thie recuged and lompevse to sccumpnny
the 1rntter to Teleentuch (Idem p 2)s He 4id s0e On the way they were
juined by K.CHER and at: lelsenbsch by Korn (Icem p 2)s These four men
then rrucceded to the courthouse there end ¥illed the dmerican flyer
(i 223; I=Ex 32, pp 35, it 2243 i-Bx 33a, I 1835 i=Ex 11, p 6)e 4 little
Anter this proup and Lrlter Sehmoll (R 114) etorred at o tevern (R 223;
=i 32, p 6, R 496)e T. obtein what they wmnted to crink, lurpeuse
hed $toll, the tevern owmer, epenk to this aceused over the telarhunes

Stoll testified thet thie nceused then tulé him tu give them wine and



¢e Ineident Nu, 2¢ IGIEG, an nctive participant in the killing
of the flyers on the Euhneilkupf, stated that sbout six weoks before
9 supust 1944 he we present at o publie meeting held at hus This
noouged nddressed the meeting and enid that parachuting flyers should
be kdlled (R 2133 i=Ex 20, pp 18, 19).

de Ineident flo, 3t In his unsworn pretricl etatement this
neeused deserdbes how at about 1100 hours on 9 lupust i?&ﬁ Funpeuse
orme to hie cffice in the city hall of Gernsbach and telephuned the
" yaricus members of the pursult trucp dirscting them tu rerort at the
Jffice of this acoused (i 2263 i=Bx 35a, p 2)s In his extrajudicial
eworn stotement KAICHER says he Juined Iumpeuse and nlung with GOTZMANN
snd Kern partieirsted 4n the killing of the flyer on the Gernsbach=
Hilperteeu voad (It 2183 r=bx 27n). GOTZMANN in his extrejudieial
sworn stotement of 21 dupust 1946 stated that he juined Pompeuse and
K.ICHEJ. ané that they, with Kern, killed the flyer ag stated chove
(R 2173 P=Ex 250)s Upon the completion uf thie killing iompeuse die-
ratehed GOTZMANN to this accused with the rerurt Mir, 1 ecmplete job
done® (Idem)

og for pefensos The nccused clained thet he was bluekmailed

(i, 374) into makiﬁg his unewern yretrial stetement doted 12 Decenber
1945 (R 2263 T=Ex 35a)« It eonteine motters that are not true and mis-
verresente eertain foote (Il 374)s He was cprosed to the setione cf
fomeeuse and after 9 Lupust 1944 he went with Slcgfried Schmell, n German
army officer, tu the kreisleiter end rrotested the killing uf the flyors
(1. 239, 240, 367)s K-rl ibel testified thot thie ncoused did not
rublicize any orders concerning the mistreatment of flyers pricr to
9 supust 1944 (& 654)s He further testifiec that he had hetrd Sram
Pompeuse of the pursuit troop und that this nocused hac nothing to do
vAth thet srpenimotion (R 654). There wrs slsd evidence offered that
thisg accused hefriended peurle of Jewlsh blood (R 663, 6383 D=ix 8c)

and that he s n man of fine character enc asslsted the peuple regrrcless

ad
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with the order of the kreisleiter concerning eartured flyere anc ns a
result did not publielze it. He held no meeting at du prior to the
ineident euncerning the flyers invulved herein (R 357). Bocnuge of thie
neeused s attitude, the kreisleiter sent a Dr. lerkel to address o
meeting on this subjeet at this nccused's holl in Gernsbach (it 358),
sonpeuse twld thie accused thet he had been commissicned by the kreis-
ledter tu form o pursult troop but he did not tell him whe the rerecnnel
vere comrrieing 1t (R 359). He denied any corncetion whotscever with
sumpouse and thie pursuit troop (R 370).

be icent No, 1t The accused teetificd thet the statement made
by 8tcll eunecerning the telephone cpnversati.un with hin at the time
s umpeuge onc the other porticirants in the c.urthouse Idlling were at
Stull'e tavern wis not true (it 373-375)s In fuct, he denied hearing
anything about the Klline £ the f‘lyar et lLelsenbach until the evening
of the dey it ccewrred (R 364)e .hen he had been infirmed by OVERLACK
thet eneny flyers yere coming down he dirceted OVEHLACK tu nrrest t}:;a
flyers and huld them until the -wlice arrived (it 362), ;

¢e Incident llu, 2t The acensed denied Mnowing anyth'ng whatecever
nbout the killing uf the flyer on tﬁé Sehoellkopfs The first tive he
heard abuut this incident wis et his interrupetiun et Brnden Baden on
11 Lecenmber 1945 (R 366), :

de  Ineident Nc. 31 GOTZMNN, testifying under cnth, denied thut
he hed recelved nn order frum this sooused tu go with fompeuse (I 313)e
He alsw denled thut iumpeuse had ordercd him tu report to this aceused
os set cut In hie extrsjudieinl eworn etotement (R 2173 I=Ex 25a), UWhat
iompeuse actually told him t0 do woe te tell this aceused to tell the
l-rre.iulaitﬂr thfzt the affair had been taken eare of (R 308}, .and tha£ wo s
the informntion GOTZMLNY transmitted to this nccused (I 309, 363).

f oy of Ewvid t The evidence sur urts the Court's findings

of guilty to Cherpes I, II ond IV. AL to Chorge III, however, there is
nothing in the recurd to indlecte that this accused in uny way parti=



those present et the killing uf the vietim involved in Churge III were
ghutm to hove been frum his Ortegruppe nrene

T4th regerd tu the evidence offered in suprort of superdor orcers,
the socoused failed tou meet the burden of rroof required by pertinent
authoritice discussed in Section V, poets

The Pindings «f puilty t. Charges I, ITI end IV rre varranted by
the evidence, The scntence is not exceseive,

letitionsy & Jetditiom for I'wﬁaw.was filed by lwbert M. Londhd,
Chief Defense Coungel, 29 Mhy 1947. UNo fetdtions fur Clemeney were filec.

legupmendetizng Thet the, findings of guilty to Churge III be dis=
n-rruved; and thet the findings of guilty to Chorges I, 11 and IV ond
the sentence be orprovete

16, Frong JIEL

Nottoralityt Gorman

Lot : 57

Civilian Statuss Grammer Schcul Teacher

iarty Stotuss hnzl sinee 19333 Lecal Educetion
: Leuder

Mtlitery S‘t.ntuall Served in Lirld ler 1

Pleess it Ghnrge I; WG Charge II;

NG Charpe 1113 NG Charge IV

Pindingsas G Charpe I3 NG Charge IIj
. G Charge IIIj NG Charge IV

Sentencos 20 years, commancing 19 Lirdl 1945
Only s. much of the evidence will be here discuseed as heg & bearing

on the guestion of this sceusedts ruilt or innocence under Charges I anc III,

Evidence for ircsecution:

De . Common pesisnt Johann Bosch testified it wes the duty of
thie aceused by virtue of hie jueition to educate porty M?]lbfil‘rﬂ in the
mecning of notional goeinlien (1 157). Isidor KLUMY, in his unsworn
rretrisl stotement, stoted that he repestedly attended meetings ot
which EIFIGANT end later this aceused emphasized that cerptured flyers

wern tu be killed. Ho aseritcs tu thie "ropeganda his vwn cunduct on




regarding eaptured flyers (R 283)s In his extrajudieisl sworn state-
pent (R 216; i=Bx 24, p 2) he stated he heard the krelsleiter say at
a meeting thet in north Germony and Franee the revple bent allied flyers
tu :‘:Ie;ath.

Le Ineicent No, 2t Then the air reid alarn gounded on the morning of
% Lugust 1944, this nceused elosed the schuul nt which he wone teaching
and went tu his home (It 234)s From there, at EIEIMANE's request, he
went tu the Sehoelllopf to aet ms interproter (i 252, 285). 4t the
Schoellkonf he found n group ineluding EIEMEANG stendine sbout .t.he
flyer who wee lying on the ground (I 286). He guestioned this flyer
at EILHHANY s direction (R 266, 2:7)., Then he helpod the flyer tu his
feet enc wnlked a few races domm the hill with hin. EIERMLNN sto-ned
them snd ordered thot the flyer be token im o different direction
(i 253, 2088, 289, 183; i=Ex 11, v 4).

Freng Michnel Klumpr stated thot ofter BIEDILNE had ordercd him
ond the others awmy frum the scens this nceused wng ope of the faw
whe remained (IU 1453 F=ix 6a, p 1) Isidor KLUMGY stated thot this
necused woe rresent when KHIEG and Gerstner began beating the flyer,
the former using a rock and the latter a elub (R 424, 2153 P=BEx 22a).
MEAKEL testdifiod to the seme effect (i 416)s

EIE JLNN mede three incursistent stotements with referenes to
thie nceused priovr to piving hie testimony in Court. He stoted this
oecugod ineited the veuple sgeinst the flyer snd cmueed him to run
(it 6663 I=Ex 42, p 4); thnt he accused the flyer of being & mrderer of
women end children (R 2105 ¥=Ex 16, p 1); snd that in speaking to the
flyer thie acensad translated intu English the thinge he, EIEJLNN, told
M to say (i 211; i=Ex 17a)s In hie testimuny piven in Court, LIENMLNN
cid not arvear tu renember rreeiscly what hed herrened and he testified
thet this secused Gid not Jmogy the Enplieh equivelent uf some of the

thirie he wne ssked to soy to the flyer (i 263).
Bviicnge for Lefenset The scevsed denied certuin vortione of his :




regult it containg insceurseies (It 294).

as The Common Lesipnt Isidor KLUMIT denled thut at the time
he mode his unsworn rretricl st:tement {I 214 P=Ex 2la) he snid this
necuged had emhasiged ot meetings what wins to be dunaltu cartured flyers
(L 432, 433)s He nlev dended henring this aceuged pive any urders in
this conneetiun ot rarty reetings (R 435)s This sceused elaimed he had
no lmovledge of any erders regarding esrtured flyers until after he wrs
certured, that 1s nfter the end of the war (R 253, 293), He edmitted
thot thore whs o meetine ot whieh EIRIDLINN stuted the kreleleiter's views
in this regnrd but ﬂ"er:r often the reople dié not follow the kreialei‘be;:'
in such mutters (R 283). -

The pccused tostified thot his rusition cs porty education leader
hod nothing to do with rolitless hmonp hie dutics were the disseminating
of educstivnal letters nnd the givi.ﬁg of sedontific leetures (I 297),
Juhonn Boseh testified substantinlly tu the same effeet reparding the
duties of this neouscd (I 157).

bse Ineddent No, 2¢ The aceused wms obliped tu 7o to the Lcheellkupf
to net ne interrreter when he yae given the order to do ec by EIELILNN
(1. 2163 F=Ex 24, p 3)e The gruul;- thet he saw pothored ebout the flyer
urch hig nrrival there wos standing quietly (@ 2086). 4fter he had finished
the questioning (K 294) end was eto-red by EIEHMANN from valling cown
the hill with the flyer (i 289) he left for his home (N 269, 290).

Luring the short time he hed beer on the Schoellkorf the flyer woe
net threstened, cursed, or benten (R 209, 290). He neither heard nor saw
the flyer mistreated (i EEIG}; Not until thet mftarnuu_n.c‘id he learn that
this flyer had been killed (R 290, 291).301). EIEKMNN togtified that
thlas cccused hod left the secne before the flyer sms beaten (L 271). Eoth
Isicor KLUIGE and VERKEL teetified thuot they did not see him strike the
flyor (It 424, 409).

uf Fwdd ¢t The evidence sur orts the Court's fihﬁing .

that this ancecused wms pilty under Charpe Is The evidence under Charse IIT |



Sehuellkopf, In view of his sttending the kreisleiter's meeting at
which the urder as to ‘isposition cf flyere wos ordpinally announced, his
peneral netivities in ddesseminating information «s to the order, and the
obwvicus hoetile eireumstonces undor which he nided in interrugating the
vietin, it is apparent that he lmew the flyer wae tu be killeds In srriving
at o fair gentence, conslderstion should be piven the faot thot he him-
self wue puilty of no mistreatnent of the flyer nnd left the sccne before
Gorstner fired the shut intu the vietin's hend.

with repard tu the evidence offered in sup ort of superiuvr ordors,
this peenged fodled tu meet the burden of pruuf required by pertinent
Iauthorities dimcussed in Section V, poest.

Findinpe of puilty tb-Gﬁnrges I and III sre warranted by the evidence.
The sentence is excessives

ietitionst 4 Petition for leview wus filed by lobert I, Lonihi,
Chief Lofense Coungel, 20 Mey 1947, Totitions for Clemency were filed by
the Archbishor of Frelburg, 8 July 1947, ond Lr, lax lwu, defense counsel,
17 Lecerber 1947,

Iegonmendations That the findinps and sentence be ap-roved, but thot
the sentence be reduced tu imprisunment fur Q yeors, ccmmeneing 19 Lpril

1945,
Vo GULSTIOLS OF Lk
e gc o

l. Common Lesipn ge Separnte ﬁg&gt;giiggﬁgxggg. The defense
contends in ite letitiun fur lieview that the Cuurt was without jurisdicticn

ag tu Cherpe I and the particulurs thercunder, inasmuch as the charge and
rartieulars allege a cummon desipgn to commit certain deseribed unlawful
uete as e separate subgtantive erire, Tribunal III, Nurnberg, Germany,
in an uvrder, July 1947, cuncerning n defense mution attaeldng Count I of
the indietment in Coee No. 3, the United Stotes of Amerios v. Jusef
dltsteetter, et al., stoted in pertinent part as follows:

#uunt I of the Indietment in thie case charpes thet the
defendcnte, ceting yursuent to o cornon design, unlawfully,




"It is the ruling of this Tribunal, that neither the Charter

of the Internctional Military Tribunal nor Contrul Couneil Law Mo,

10 hae ceflned cunsrirscy to eommit a war crime or erime nganinst

hunenity ns a serarate substantive orime; therefure, thie Tribunal

hre no Jurdsdiction to try any cdefendant upon s charge of eon=

srirney einsicered ne & sernrate pubstantive uffenme,”

lithout conceding thot the jurisdietion of Military Government Courts
is limited tu the trial of thuse wor erimes cuses conterplated by Comtrul
Couneil Law Ne. 10, 4t ip cleor that this crder has nu ar: liestion to the
instont cose becnuse Charge I and the prertlculars thereunder do not allege
a cu mon desien to ecommit a wnr erime ae a "eerarate substentive erime."
They allege that the accused "did., 4 o » rertieipate dn o eommon ylen or
dogigm tu eom dte o o eviclutdons of the Luwe oand Usages of linr, and
rursuant thereto cide o o ewronifullys « o sporticipatedn o othe sub-
Jeetdon of members of the drmed Forces of the United Strtes of imeriea,
vhu WeTee o » esUrrenderaecs « o orrigutiors of wore « o oto cruelties
ond mistrentment, ineluding ¥illings, bestinge, torturcs.  « ", ete,
Thus, the perticulars under Churge I in this cusge churge ne sn offense,
the exeouticn of & cormon rlan or desipgn tu commit deseribed unlawful
ancts. They du not sllege a conmon cesign as o "separate subsgtantive
erimet,

The extent of the ruling relicc upon by the cefense is auplified by
the next to the lnst rerapgraph of the order which provides:

"Count I of the indictment, in addition to the eerarate

churpe of conspiracy, slso alleges unlawful porticiration in

the furmulotion and execeutiom of plang tu commit war erires

end erines srainst humanity which setually involved the euirission

of such erimess We, therofure, cannut -ruperly strike the whole

of Gount I from the indictment, but, ingofar ns Count I charces

the commigeion of the alleped erime of cungpiruey as o sercrate

substantive offense, distinet frum any war erime ur erime against

humanity, the tribunel will dierepard that charpe.
The euntention of the defensc is vithuut merit.

2¢ Civilinng ng lior Criminglegt The defunse wbiceted to the
juriediotiun of the Court un the pround thet it d4d not have jurisdietion
over the persims of the uecused innemuch ne they were eivilians (R 5, 6).
The cbjection woe wroverly wverruled (R 6)s This ruling was an arrro=

rriote o ldcation of the yprinelple thut the rrovisions of the law and



state and other publie authcrities, but tu anybody whe is 4n o position
to geeigt in their vioclution. :

The note with which the acecused in the present cuse were charped
wora thoe mistreatment and killing of surrendered Amerieon yriscners of
mers  The Cuurt netod on the rrineirle thet cny edvilien who is en
necessery to a wiuletion of the law and custome of wer ie himself also
res-cnsible as o ﬁ;r eriminnl (Unitec States f. Klein, et al, (Hodanaxr
Murder Factory Cnse) ondnion LJAWC, February 19463 Zyklon E.Gﬁsa, British
I4litary Court, Hamburg, March 1946, Volume I, “Law fieports of Trials
of unr Criminals", By the United Natiuns lior Crimes Commisslon, herein-
nftor referred to ns "Law Henorbs", rapges 53, 54, 103)a

3, Universality of Jurisdiction Over lnr Crimese 4 valicly
constituted court of an independent stete derives ite power from the

stote, 4 ebote 1e inderendent of all other stotes in the exercise of
ite judielal rower, execert where restricted by the law of netions
(Se 8. Lotus, Franec ¢; Turkey, 2 Hudeon liurld Cuurt Rerorte. 23)e
Concerning punishmant fur & crime of the type involved in the inetont uaﬂ;,
it has been stoted thot the soverelgn power uf s stute extends "to the
punlghnent of piraney and other offenses ngainst the common law of
netions, by whomscever and wheresvever uammittﬂé“ (\Wheaton's "Inter-
netional Lew", Sixth Edition, Volume I, poge 269)e lecopnition of this
soverelgn power is cuntrined in the provision of the Comgtitution of
the United Stotes which cunfers upon Cungress »ower "to define apd
rundeh offenses against the law of nations" (Winthrop, "dlitary Lawe
and irececdents", Second Edition, Reprint 1920, pege £31).

dny vivlotion of the law of nations enercaches upon nnd injures the
intereets of sll soverelgn statess Thether the -ower to punish fur such
cerimes will be exerclsed in a rarticulsar cese is o matter resting within
the diseretion of a stote. However, it is exiovmetie thet o state,
adherdng to the law ef war which furmg a pert of the law of nations, is

interested in the prescrvoticn end the enfurcement therccf, This is

trita. drrasvantive 4P whan o whers the avdme wee anmsdttad . the halld carns



(See "Universality of Jurisdiction over War Crimes", by Cowles,
Celifornia Law Review, Volume XXXIII, June 1945, No. 2, pages 177-218;
Law Feports, 1947, Volume I, pages 41, 42, 43, 103; United States v.
Klein, et al,, supraj United States v. Weiss, et al, (Dachau Concen-
tration Camp Case), opinion DJAWC, March 1946; United States v. Becker,
et aly (Flossenburg Concentrntion Camp Case), opinion DJANC, May 1947;
United Stutes ve Brust, opinion DJAWC, September 1947; and United States
v. Otto, opinion DJAWC, July 1947.) 4 British court sitting in Singapore
tried Tomono Shimie of the Japanese ormy and sentenced him to death by
henging for 1llegally Mliing dmerieon prisoners of war at Salgon, French
Ingo-China (Law Reports, supra, Volume II, page 128),
B.  Severancet

The defense moved for a severance of the nccused ns defendsnte
(R 72, 73)s The Court did not nbuse its diserction in overruling the
motion (R 73). Severance is not & right or a privilcge of the ncoused.
The upﬂliaaﬁle rule is that such a motion 4s addrosecd to the sound
diseretion of the Court. Under the procedure appl;uuble to the tricl of
war orimes, the test is whether sn injustice would }ﬁﬂult to acoused and
not whether purperted substential righte of anccused would be violated, if
the motion were overruled, becnuse sccused heve no right in this
conncetion (United Stotes ve sltfuldisch, ot ale (NWeuthausen Coneentratiun
Cump Cose), opinion DJANC, Februory 1947).

C. Dossiers '

Shortly before the conclugion of this case the defonee objected
to the prosecution's having furnished the Court prior to trial with a
go-enlled "doseler"., The dossier wns a document which contained o copy
of the charges ond purticulars nnd a statement in summary form of the
evidence, The defense contended that this dossier inecluded certsin facts
~ whieh weré not proved by the prosscution and, therefore, was highly
prejudieisl to the neeused (R 637)s The applieable procedure required
that the Chief Proscoutor Maseure thet the court receives a dossier of

the cose ngalnet the nocused" contalrirg o summary of the evidence in : ¥



pertinent provielons are not suseeptible to the construetion thet the
prosceution must, at ite veril, fully support all data therein by
5vidancﬂ oddueed,

D.  Erocurement of Fxtrajudicial Stitements:

Various of the sccused testified that prior to giving their

extrajudicial stotements they w;ra subjeeted to thrests end vorious forms
of mistrestment, These elnims, in at lenst some i stonees, apresr to be
net without fuundntion. This type of practice is condemned. it ghould
be roted thut none of the secused cledmed smerdean pergonnel to hove been
rosponsible.

In caoses vhere the evi@anca lg conflicting, in many juriedictions in
the United Stutes, the question of voluntarincss of extrajudicial eworn
stutements or confessions mould have boen submitted to the jury for its
determinction in the light of the evidence thereon (20 Lmericon Jurds-
pruderice, 453, 454, 456). In the prosent ense this gusstion wis for the
Cuurt to determine. .1l evidence is ndmissible in a war erimes trial
which the, Court deems to huve probative value (Scetion 5-329, Title &,
"Legal ond Fenel adninistrotion® g? "Military Government Regulntions®,
published by Office of Vilitary Govertiment for Germany (US), 27 Mereh 1947;
Sectiun 270, MManual for Trisl of Wor Crimes snd Reloted Cuses®, supra).

It does not avnenr that the Court failed to give vroper coneider+tion to all
the evidence having n beoring on whether the stotements in question were

volintery and whother they were made undor circumstances which might have
induecod the nccused to gtate untruths. loreover, it apponre that (1)
roet of the contents of the various statements reforred to wme corroborated

by testimuny from the witrees stond ond, (2) that eertein of the acoused
adnitted on the witness stond thet seme or substantislly ell thélcuntanta
of the strtements were true,

It doecs not appenr that the Court sccorded inappropriste probetive
value to the extrsjudiecinl sworn and unsworn statemente of the various

asccugeds The Court did not err in admitting them in evidence or in

|



witnesses requosted by the defense (R 6363 D=Ex 7). The Cuurt refused

to ndmit it in evidence (R 637)s The reason for offering this exhibit
was undoubtedly to show thet the accused were deprived of their £ifth
formal right, vig,, to present materinl witnesses on their behalf "or

to huve them sumroned by the court---, if practieable" (Section 501, prge
404, "Manual for Triul of Jur Crimes und Kelated Cuses", supra)s No
showing wne made by the defense ae to what 1t expected tu.prnva by those
vitncssess. MNot unlf wa# there no showing that the avidenca which would
have beon elieited from these witnesscg had o material besring on the
ensc, but in nddition their svallability ot the time of the trisl wus

not estoblisheds Moreover, there wns no showing thet there was o failure
to maoke every effort to procure the requested witnesses. In the light of
these frcts, no injustice resultcd to the nccusod.

Fo Sapity of Leguped No, 10t ,

is pointed out in the discussion under parsgraph 10, Scetion IV,
suprn, the defense contended thut nooused KRIEG wos insane both et the
tire of comrdssion of the offenses charged nguinet him and at the time of
trinl (k 22). It could not well be contended by the defense that the
burden of proof rest@ upon the prosceution to prove the anceused sonc,
Such position on the guestion of burden of proof woulcd be umsound (Lharton's
Criminal Law, Scetion 80, page 119, et sege)s when, prior to the arruign-
ment, the defense alleged thot KRIEG wns insane it had the burden of
proving.thin faet by = preponderance of the evidences. This 1t elecrly
failed to do inoemuch s nowhere in the reecord is there sny evidence thut
thie aceused wae ineapable of distinguishing betwesn right mnd wrong ond
adhering to the right at the time of the offerses..

It 18 & long esteblished rule thot if insanity of o parmunﬁnt type
cxigted prior to the commdssion of un rct i£ will be inferred to have
eontinuad down to the time of the net unless the contrary ie shown
(harton's Criminel Law, Section 81, poge 122).. Conversely, s termporury

or Epuémoﬁia type .of mentnl disorder earries no sueh presumption.. In the
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ie no bugis for coneluding thet it hac such cn effeet at the time he
portielpated in killing the flyer, On the contrary the evidenes shows
thut he lived and seted as any normal individuel, condueting r businese
of hia omm end providing for hies family.

G Superior Ordersg:

sccused EIERIMGNN, GOTZNANN, HAITZLER, K.RCHEH, KRIEG, SCHNEIDER,

ond STICHLING sought to Juebtify their cetions by offering evidence to show
that they wore cting in complionce with superior orderess Compliance with
guncrior urders does not constitute a defenee to the echorgs of havirng
committed o woyr erime (Tricl of Henry Wirs, 40th Congrees, 2nd Sees.,
Heuse of Rerresentetives, Ex. Doe, No. 23, prge 812; Vol. II, Sixth
Ecition,O-penhedn, “Internstional Law", paragraph 253, pege 453;
Llandovery Cagtle Canse, 16 american Journal of Internctionsl Low, page
7083 United Stutos Ve Tﬂumas, supra; United Stites ve Kleln et al,., suprs;
and French Republie v. ﬁﬁgner, et nly, Court of drpesls (Frence), July
1846), Thie rule ie folloved in anglo=imcriean jurisprudence (Mitchell
v, Hormony, 13 Howe 115, and "Munual for Courte=Murtiel, U.S. army®, 1928,
rarcgraph 148) .

Compliance with superior orfers may, under ecrtain cireumstances,
be punsidered in mitigation of punishment. However, an sccused who
seeke rolief on such grounds assunes the burden of establishing (z) that
he received sn order from = superlor in fret, direeting that he commld the
wrongful ccty (b) thet he did not know or, us a ressonably prudent rerson,
would not have Imown thit the not which he wes direeted to rperform wae
11legnl or contrary to universully accepted stoncards of human eonduch,
and {e¢) thot he seted, ot least to some extent, under immedicte com
rulsion, Hiving satiefuctorily cstublished these elementa, the amount
to which his sentence should be nitlgoted depends upon the choracter und
extent of the imnedinte compulsion uncer which he neted, %See London
“preenent of 8 dugust 1945, Coneorning Prosecutlion and Punighment of Major
wer Criminels of the Eururesn lxde; FM 27-10, Gwur Department, U, 8. Army,
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citec therein; "Manucl for Courts-Martiol™, supra; "Rerort to the
Fresident of United States", 7 June 1945, by Mr., Justiee Jookson,
Us 8, Chicf Counsel for the Prosecution of hxls Criminality; Extrac£
from Goobbels' "The Air Terror of Our Enemics", found in footnote,
prge 53, "Military Oeeupation and the Rules of the Law®, by Ernst
Froenkelj Unitod Sgates ve Bury, ot al,, ordnion DIANGC, Sertember 1945
United Stutes v, Thomag, eurra; United Statea.v. Beek, ot al., opdnicn
DI.iC, Docember 19463 United Stutes v Beeker, ot al,, suprsj end United
Suntes v Stroor, et ale (Superior Orders Cree), opinion DJIAIC, September
19474 )
H. Absence of dceuseds

From time to time during the course of the trinl several of the
aceused were absent from the courtroun. The reason for the sbeence of
thuse sccused nne-that they were sick or thut their cbsonce hod been
requested by their coumsel for some other reason. During thelr abeence

they were rerrosented by the regularly ap ointed cmeriesn cefense ecounsel
and by German eounscl, Thelr intorcste during this nbeence were adequately
rerregenteds-
although not utilized to date, the arrlieable prucedure permite

of o trial in absentis (Seotion 5-327,7, Title 5, "Legul nnd Penal id=
miristration” of "itilitary Government RegulationeM, surra), Martin
Bormann wos metunlly tried in asbsentia ne indiaafeﬁ at poges 340, 341,
Volume I, "Internstionsl Mllitery Tribunal, Buremberg". It does not
oyear that sny of the accusec who were sbsent from rortiong of the trial
boenuse of illness were moterinlly hindered in denying the charges sgainet
theme British rules alsc permit of proceeding with war erimes trianls
during the temporary sbsence of nn necused (Law Reports, supra, Volume II,
nage 147).
VI. CONCLUSIONS:

an examinetion of the entire reeord fails te disclose any errur or
omigsion in the ednduet of the trinl whieh resulted in injustice to the

accused, Accordingly, it ie rccummended thot the finrdings ond sentences




sprroved, but the sentence ns to accused KRIEG be comruted to dmprison=-
ment for 1ife, the sentence ss to accusec MERKEL be reduced to imprison=
ment for 15 yenrs, commeneing 29 May 1947, ond the sentenee g to ncecused
VIELLID be reduced to imprisunment for 8 years, comrencing 19 April 19453
thet 1e t aceused EIERMANN the firndings under Charge II Le diserproved
and the findings undor Charges I and ITII and the sentence be porrovedj
thot oe to sccused COTZMANN the findings under Charge II be dlsaprroved,
and the findings under Chargee I ond IV anc the sentence ba or-roved,
but the sentence be esormuted to imerisonment for 'lifei- that ns to
ccoused FATZKE the findinpgs under Charge IV be disa-rroved, and the
findings uncer Charge I and the sentence be urrroved, but the sentence be
reduced to imrrigcnment for 4 yearse, commencing 12 Februnry 1947; that as
to mccused STICHLING the findings under Cherge III be dieapproved,
ané the findings uncer Charges I, II and IV and the sentence be arrroved;
end thet the findinegs ond sentences ae to accused ROTHACKER, GOTZ and
AITZLER be disarrroved.
Lepnl Furme Nos. 13 ond 16 to sccomplieh this result are attached

hercto, shuuld it meet with arrrovels

AKTHONY J. 4LHERT
wttornoy
Poet Trial Branch
Hoving examined the record of trisnl, I covncur, this day of

19484

Cs E. STRATGHT
Lioutenant Colonel, JAGD
Deruty Judge ddvoeate
¢ for Gor Crimee




