








the order by IIT4, and LiT< had been given the order by the

police, and after all the police is a central organization
whlch Las to lock out after the welfare of the nation." (R 75)

witness Kutscher testifiled that she saw both of the accused
standing in the hall of the basement facing e¢ach other and look-

ing very disturbed, BShortly thereafter she saw the lower part
of the body of the flier 1lying on 1ts back or ‘“he floor of the
hall (R 15-17). Later that day she asked the accused, "Have
you done it%", and he replied, "Yes, I have done it" (R 17).
Both of the asccused were corporals, but sometine after this
incident the accused was made a sergeant (R 21, 22),

4bout 1700 hours Lich arrived and informed them a car
would come later and pick up the flier (R 463 P-Ex 4 p. 6).

at least part of the students were sent out of the build-
ing' by METZ pricr to the shooting. They stopped at a
distance of about 50 metirs. From that point approximately
15 minutcs later they ncard a shot from the dircetion of the
schocl (R 34, 359)., The students then moved around towards
the back of the bullding, and scretime thereafter they saw a
horse drawn cart pull up to the door leading to thoe coal
cellar, and both of the accused carricd the bedy of the flier
out and loacdecd it on thc cart (R 35).

Witness Leher testificd thet on the day in questicn he
received an oraer from peliceman Elch to go to the Hitler
Youth schoul and pick up the body of an american flier who
had been shot whille escaping snd take the body to the cemetery,
Upon arrivel at the school, this accused and accused METZ
were standing outsilde the canteen door, ang the body of the
flier was lying on the floucr. The flier was dead, and his
heaQ was coverad with blouwd, both aecused helped to load
the body of the flicr un & ecart, -Echer then drove to the

cemetery at Huellenberg where he dellvered the boay to a










removed hls perscinal effocets and then lccked him in the eellar
(R 11-14, R 47; P-Ex 5, pp. 14, 15). witness Lutscher tes-
tificg tuet poeliceman Lien telephoned the seheocl abeout the
time ‘the flier was locked in tie cellar ana instructed her
that the flier was tc Le siut, The witness replicc, "I will
net ¢4 thaty I shall ecall ard WETZ." ‘She th infirmed the
accusud of the instructicns that she nod received cn the
telephone, Later the asceused tolu her, "The wan hus tc Le
shot" (B 14), The accusel stated in'his extrajucicial sworn
statement that ne recelived a telephone cull from an unknown
meni whe toled him the £lier wes to Le shot. iie cbjected te
this and wes tuld, "Yeu are a scldicr snd you know how to
sheot." He apuln cijected to the order and was told, "This

is o higher crucr Ly Himnler, chief of the Ersctzheer" (R 473
7=Lx 5 p. 16)., «fter this telephene conversation he informed
HULLLCHLR sboul the telephcone conversation, Shertly there-
after 1n the cceusects cffice they discussed the crders to
shoot tho ceptured flisp, LOLLLCHLR suggested that he shoot
the flier, snc the seccuscd replicuy "I can't do that, I wen't
de that, I never shot." The accusec further saiu, "Can you

e 1t%" HOLLLCHER repliec, "Yes, I cun do¢ 1t" (R 47, F-Lx §
p. 17). Gitness hutscher further testificc that she left

the builliing after Ler cunversatlicn wilth the accuseu as tc the
shucting ¢f the flier anc returned in approximately 15
minutes., when she returned she sgw both of the asccused stand-
ing in the nell of the basement facing cach cther locking very
cisturbed. Shortly aofter thils she saw the lover part of the
bely of the flicr lying on its btack on the flcor of the haell
in the eellezr (R 15<17). The sceuscd instructed her that she

was noet to menticn & thing about the ineident (R 17).  The







pain he was in, he was lying down on his bed when he was
called by Kuchem, He put on his shoes and went outsige. The
flier vwas pointed out to him, Ile then roturned to hils room,
seeured his pistol, sna then vent outside and walked toward
the flier (R 86), The flier sterted to wslk sway so he shouted,
"Hands up", several times, The fller falled "o raise his
hands so he fired twice over his head (R 87, ud). He then
captured the flicr and took him to the school wherce he and
HOLL&CLLR searched him and removed his personzl effects, but
he did not lesrn the neme of the flier (R .89, 90, R 47; P-Lx §
pp. 14y 15). Il recelved a teiephonu call from an unkpnown man
vho told him the flier was to bc shot. Ie objected to this
end wus apsin given the order thut the flier was to be shot
gnd that this order was from high@r headquarters, He wasn't
sure if the man on the telephone ldentifled himself as a
police commissloner or poiicemsn, but he belicved at the time
that the order hed to be vbeyed (R 473 P-Ex 5 pp., 16, 20),
ofter the first discussion vwith HOLLGCHDA, he¢ rcturned to his
office. while sitting there in great paln, LOLLLCILR returned
to the accuscd's office. There weas no conversation, and the
seeuscd did not observe what HOLL&CHLR did. «fter one or two
minutes HOLL&GLLH left, and it wus then thut he noticcd thuat
his pistol wes missing, so, disregarding his pain, hc 1left

nis office and followed HULL&CHER to the eellar. Just us ne
arrived in the cellar, he yelled, "Luawig", and ut the same
time he heard ¢ shot fired from the dircction of the door

(R 93). This shot was fired by HULLGCHER (h 94)., &after this
first shot, the uccusca took thc pistol away from HULL.CLIR
snd said, "Don't shoot azgain", but HULL.CHLA replied, "Yes, 1

went to glve him anothier cne" (R 9€). HOLLLCHER then fired
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The sccused further testifled thst he had been ill with
stomach ulcers for the past 15 years (R 82); that on the day
of the incident he wus suffering great pain (K 93); and that
tvo or three days loter he ccllapsed and was taken to the
hespital (R 120, 121). Th@ accused gnd HOLL&GHER were bLoth
corporals so ncither could give orders to tf  other (R 84),
He neither gave nor couly he glve mny orders in his capacity
at the school AR 99), liles only éuty st the school was to
tuke care of the raticns (R 83), Le wes never made the
temporary commander of thne sehool by Hubstsch when he loft
for the front (k 89) though he r&pﬁrtbd to liubztsch vhencver
he returned to the school (R 26).

witness luchem stated in his extrajudicisl sworn state-
ment tnat he talked to both accused approximately three to

policeman

four hours after this secused hed told him thut/iich had
ordered him to shoot the fller, ot that time they told him
that HOLLUHLL had killed the flier (R 293 F-Ex 3 pp. 1, 2).

hitness wessler testified thut the accused was very
active in churen woerk snd had been for over 20 yocers snd that
he enjoyed & wery good reputstion, ke obeyed the luws, vwus
responsible, and he obuyed the luvs of Christicnity. Ile
would take the sccused bueck inteo the soclety of whieh he wes
the representative, if Lhe opportunlty vwcre presentced
(B 133-139).,

Sufficiency of Evidence: The ¢vicence clesrly es-

tablishcs theot the accused participuted in the killing of

the f1iter, The testimony of the aceused cnd thet of HOLL.CHER
is contradletory on meny points, lHowever, the extrajuclelsal
sworn statement of the aceused (P-Ex 5) substantiates and
corroborates the teatimony of HULLLCHLHE in most respects.

The Court might v<il hsve concluded that the accused and




flier; that the sceuscu willingly partieipeted; and that,
if the police hud sny control over the accused as & soldler,
the seccused did not sct under immediate compulsion and his
desire to plesse superiors was more lmportant than other
consicerations, The Court was werrantec from the cvddence
in its findings of guilty. Tho sentence is + "t excegsive.

Petitions: « Petition for fevlew vas filed § wugust
1547 by defensc counsel hajor w. h. wyatlt, Jr., «nd Lisut-
cnent Colonel Irving k. Crawford., Petitions for Clemincy
were filed by seven brother descons, iellwig, Kissmann, BEiTd,
Steilmann, Utfcolmann, hohrer, snd behramn, 15 wugust 1947,
by L. wepecer, the ceeleslastical weraen of the deacon insti-
tution order in Duisburg, 16 wugust 19473 Offielsls of Ye
(lae Home Hostel, worms on the Rhine, 9 beptember 1547;
Friedrich ueikshage, 7 Leptomber 19473 Schumacher, Pfarrer
of the Protestant ssscelation of the nome mission, 27 September
19473 Pestor D, dicmocller, 27 September 19473 ana Rudolf
Gtorz, Duetgor of ledicine, 27 September 194%.

Ae comrendation: That the fineings and scntence be
EPProvVEG.
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Jurisdiction: The jurisdiction of the Court to try tae
aocusca was questioned by the defense on the ground that the
offense wes comaitted in the French Zone of Occupution,
Germeny (R 6, 7). war eriminals, brigands, and pirutes are
the common enemies of &ll munkind end all nations have an
ecual intercst in thelr apprehension and punishment for thelr
violations of internstional law, Concerning this guestion,
it is steted in "wheaton's International Lew," Volume I,
tixth Edition, &t puze 209, that every independent state has

ShA AuAkatel wavew to ronish Mndraev and other offenses







or power of any court or trilunal now or
hercafter cstsblished in any 4cne by the
Commancer thereof, or of the International
Lilitary Tribunal established by the London
wgreement of 8 august 1945."

It is elear that the Court had jurisdiction of the
perscrs of the accused snd of the subject natter,

Superior Orders: It appears that HOLL CHEH und possibly

LITZ sought to justify their sctions Ly offering evidence that
they were seting in compliance with superior crders. Com-
pliance with superior crders coes not censtitute a defense

to the charge of having comuitted a war erime (Trisl ef

Henry wirz, 40th Ccngress, 2nd Sess,, louse of Representatives
Ex. Doc. No. 23, psge 8123 Vol, II, Sixth Edition, Oppenhelm,
"Internaticnul Law", paragraph 253, page 4533 Llandovery
Castle Case, 16 wmericen Juurnal of International Law, puge
7083 United &tates v, Thomus, opinion DJuwC, December 15453
and United Stetes v. Kivin, et al,, (Hacamar Murder Factory
Case), opinicn DJewC, relbrusry 194635 and French depublie

v, wegner, et al,, Court of appeals (France), July 1946).

This rule is followed 1n wnglo-wmericat Jurisprudence
(ilitechell v. Hmrﬂﬁny, 13 How, 115, and "lanual for Courts-
kartisl, U.5. army", paregraph 148).

: Comrlignee with supericr orders 24y, vwnder ccrtain eirs
curstances, be considered in mitigation of puriishnent. Howe
ever, an sccused whu seeks relicf on such grounus assunes
the burden of establishing (a) that he received an creer
from a superior directing that he commit the wroungful act,
(b) that he aid not know or, as a reasonably prudent person,
would not have known that the act which he was direeted to
perforn was 1llegal cr contrery to universally accepted
stancards of huzan conduct, and (¢) that he actec, st least
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sentence should be mitigated depends upon the charscter and
e¢xtent of the immedlate ecompulsicn under which He aeted,
(See London wgreement of 8 wugust 1945, Concerning Prose-
cution and Punishrment of liajor War Criminals of the Duropean
wxlsy ¥l 27-10, wer Lepartment, U, S, wrmy, "Rules of Land
warfare", paragraph 345.1, Change No. 1, 1f ‘Tovenber 1944;
Oppenheim, "Internationsal Law", supra, and the Llundovery
Cestle Cuse cited thereing "lanual for Courts-uertial”,
suprny "ncport to the President of Uhited States", 7 June
1945, by Lir, Justiece Jackson, U. &, Ghief Counsel for the
Prosecution of .xis Criminulity; Extract from Goeblels'
"The air Terror of Qur Enemies", found in footnote, page 53,
Miilitary Occupstion anc the Hules of the'Law",'hy Ernst
Fraenkel; Unitod States v, Bury, et al., opinion DJahC,
September 15<5, Unlited States v, Thomas, supra; and United
States v. beck, et al., Opinion DJaWC, December 1$46.)
Objeetion to eguissicn of Lxtrsjuc &l stoteme :
The Court's ruling on.tihc defense's cbjection to adnitting

inte evidence certaln cxtrajudleial sworn statencnts was
proper (R 28, 29; P-Lx 3; R 44-463 P-Lx 4; R 47; P-Ex §).
Stch sworn staterents by an accuseu or witnesscs are always
asumissible reparcless of the pruéence or ubsence of those
who made then., &1sc, an extrajucicial statenent of one
sccusel ageinst wunother accused 1s admlssible to the sune
extent as any other hezrsay evidence (paragraph ¢, (1),
(2), puragraph e, sectich 270, "udsnusul for Trial of war
Crimes and Helated Cases", 15 July 1946),

Severances Wwhile the defense did not specifically
move the Court for severance, they nevertheless raised the
point Ly infercnces and innuendocs (R 12, 58). Beverence

1e nat n rieht or a nrivilecs of an acecused. The applicable







