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1. MItL: The accused Nginherd (BLLIT nnd Gustoy
TUGELILNDT, were tiod at Dochaw, feonen on 28, 27 and 30
fugust 1842, By a Gencrel (Hlitery Government Coust, appoint-
¢d Ty peregraph 2, Specianl Ordera lio, 238, dateod 26 Lugust

1243, Heddquertors, Unated States ¥ovoes, Duropenn Thenter,
- F

LPD TET, US LrmT,

2, II'DI. C8: The o.fonsc invelved wes: Plecs Fandins

£8 to etoh coonsod

1
GQELRCR: Violetion: df tha-Lrwa‘nf Llap o

Perticulcrs: In that Nainherd 1BLIT cnd

Gustov T °RLLL. DT, German Jotionels, did,

tt or necy FUSTTEN, Germony, on op shouk

40 Fowvemhex 1844, walfullsw, doliterstely,

end wrongfully, enoowrrge, cic, chet, and

perticiprte 13 the killine of r nombaer of

tho United Steotea Lrmy, Waligved to e l'orrnass

FETENS0I, who hes thon on unermed, sverendor=

el prisoncyr of wir, 1n the cuatody of the

then German Taich, ’ pife G

3. SEITEICE: The eocurt by et luhst © tuwoe-thinds voto of

the mombars presont at the tire the v .fg was telion spheureing
sentenced Motu recuaed to death by h-n.ang, Tac racord of
w
tricl hosz bhesn forwarded to the Commendin Gonercl, Unitod
Stotee Forees, Zuronccn Thector, for finsl netion {pEsirenh
d, Letter, londcuarters, United Stcies ioress, Buropdan
Shecter, Fale LG Q00,3 JAG=LGO0, subjectt "Tricl of wer Crises
W.oa8," detod 1< Octobor 198486,

4, DATL .S TO LOCUSZD: The cocused Teinherd IDLLER is a

Gormen netioncrl, 41 veers old., 7Ilo 18 o »ailioad worker ond



resides at KUEC'TY, Germsny (R 4, 7, . 10), is merried ond
hos three childran,

The sccused Gustav WIGDLHLTDT is o German national, 52
Tears old, a teacher, ond lives ot LS8 0-LECHTILY, Garmcny
(R 4)s IVODLILEDT wes drafted in the German Airmy in 195¢ =and
discharged in fusust 1642 becnuse nf an injury (Pres. Ex, 11),
Fe Joined the MNazi Porty in 1937, and membership wns made
retrocotive to 1933, £t the time of the ocourrence for which
he wes triecd INGILHLTDT wes o freidchbiuehrer in the Volksturn
(Pros. Ix. 12),

4
S« RECOTITDLTIONS: That the sentonco of the Militcry

r ¥
Govoernmant Court be epprovad o8 to mach acousad ond ordered

pxasuted,

ty
6, EIVIDIICE: . ‘

|
8« For the Prnsaautlnn. On or 'cshout 30 Yovombor

1944, 0 soldior parschuted to anfeﬁr in the vicinity of
KUZCHZ", Gormony, He surrendered to bﬁrman notionel namod
tto REUSS} nnd announced that hd wea an Mmericzan (R 13, 14),
The two proeceded on o prth townrd the village, the American
foldior walliing checd and UGS fDllOWlhﬁ with his horses
(? l4}e On the way to the villeze, the two mot cocousad
a0 LLE?, together with some other peonla. lithout provesction,
‘ELL“? struck the ,mericrcn flyer twico con the ho.d with ¢
dtick, knocking the flyer down cn cmbarkment (R 17, 1l£), Lc=
cused EVOLLHL DD orrived from the villrgo with one Heinvioh
PiESSITR and ordored or urged that tho flwves be shot., Ono
‘titness testifiocd thot he waod tho excot words "Upon my ra-
Sponsibility that man will bo shot' (0 1e); anothar tostified
‘1t the words used wore "Shoot tho pig dead" (R 40)., 1In a
rro-trinl statamant, LWGTLH. DT cdmitted thot he colled out
'shoot and kill hirt, | shoot rnd kill himl" (Pros, m@x, .



HaLLET in o pre=trisl atoteiient declowad thet LATOES I, DT am.od
sut "Thet men will bo shot immediciels (Proa. Bi. 9). MOLLIEY
then shot ot the smerioccn flyeck, usin the raflo he had tolion
from 2WSSIL |, ond waich wea on old infanter rifle (R 20, 41,
a5, 07; Pros. Exs. 9, 10, 11, 12), 4t the fane IOLLI" shot
ho rwes.chout six op scven motors owe; Jrom the Jlver, o woe
stondin, ercet wath his hondas et his sice f"cin“;TﬁLL:R (R 42,
45). Lfter tho ahot wee fivred, tho flyer collopaod, frlling
o has ripght sido, but immedictcol; roised hia hond cpproxizicto-
1y o helf metax from the ground (7 443 Pros, Bx, 12), IZ'0ZL-
YLDT took o ancll enlider rovolvely or pistol whieh had boen
festonct to him balt anﬂ.ahnt_;t She flwopr, who wos thop l¥ing

'
on thu _vound (1t 46, 46, 79, Cl, 85, 08, Pros, Dxa. 9, 10, 12).
One witness testified thot SUCELIL. 57 held the Zaatol dirgotly

cyranst the Ilven®s hard (7 q;}1 S UL IRy il 6 Dre=trial
stotement scid thot he atood ot o ‘distonce of thres to four
moters from the flver and firod E%n shot ot the flyer (Puos,
. 323, The Body of the fl:uu'rcmsiiug #% tho ascene ol the
incidént until the following morning, when (U85, PIIS5LEN, ond
two others pioked uy thet body, epd thw hody of rnothaor flrur
wino hed becn killod while lonéing, npﬁ took them to tho Come
it Jouse: (L 22, 47), The flyev who hed been shot wes
grossed in o full loather flrang svit (Pros, Bxa, 10, 12)., Tho
naaE dos, thosh twé hodios woroe telion to an qirfiecld ot ILSGE-
ITTOUTTILT, Ocors 1OHEOR, £ soldicy stationed ot IESSI-LICIDILU,
vapcived two borioz from PTESELi Ao daTol twe nftey 50
Tovember 1944, ond wos told thet they come from FKUNCIE!, Theao
Sodies wors bBuried in a enmmnn Zrove with twe otler bocios;
mlr one of Lho four hodiacs Bore .in shot wounds, Those wounds
werg in tne chweat and Look and, 1l uauiﬂrhe,msaumcd that both

wounds weye csused By ons missile, Prior to interacat, the

s |






Hisz words could not be considored nos an order hecouse he had
no right to give orders to PUZGeLL.! cs o Lenduwiciatmonn, or to
HELLET, who woa nob o member of the Velksturm (Pros, DBx. 1ll1).
In ona stetement LDIGULHEARDT daclared thot he sould not say
whether 1:0LLUY fircd a shot (Proa. Ix, T); in the socond, ho
stoted that IOLLIT shot cnd killed the flyer ond thet he
(EIGELILLIDT) loter fired & shot down a sleps (Pros. BEx, 11);
and in the thiré, TUVGZLH. DT averred thot JBLLILT shot the
flyer, who fell to the ground but was not decd immedintoly,
ocnd that ha [CITGEDLILTDT) fired ¢ shob from a distonce of 3 to
4 moters et the flyer s he wrs lring on the ground, ENCILEL.DT
further stoted thaet he 2id not knﬁw?whmt pert of the flyer's
bady wca hit by the bullet he firsd (rfroa. Bz, 12).

Leeused IﬁLLEi likewiseg ncde thrao pre=-trinl atotements
(Fwas, Exsv B; 85 18} ;n-}ndh of those ateterents he zérittod
firing ¢ shot ot the ;:m?icnanlyép. In. one, he donied hitting
tho £lyor (Froa. Bt é}, cnd in apbthen stocted thet he did hot
khow whother he hit tae: flyer (Pros, T, 9). !OLLLY declered
thet nfter he firud ths sﬁot the flfd?jﬁat down on the slopo
ond lowghed (Proa. Exs. €, 10). s j& indicated thot cfter
ahooting he wocllod swey from the scone: rnd heard n shot that
could enly hove hoen fired by E:GE]Z&EDT (Pros., Bxs3. 8, &, 10},
that he turned and' saw the flycr lying on tle ground (Fros, Dx.
), and that later that oftornocon he sow the decd flyer with o

willet wound in his temple (Pros, Ixa, 9, 10),

be For the Defense, 4t tho time tho Prosecution rested,

the Dofense Jounsol moved for n dirccted verdict on the ground

Lhat tho Proseoution friled te offor proof to support the por=-

gnleyrs of the chnr@e. It wea urged that the prescoutiocn had
fnilod t pirove thet n membor of the United Stotes fvmy hod bean

killed by tho two acoused, It was further urged on behelf of

L



EOELHARDTs first, that the pathologist's report showed that
only one bullet had entered the body of the flyer snd that was
in the chest, wheress s witness for the prosecution had tes=-
tified that EGELHLADT held his pistol directly againat the
“lyer's head whoen he fired; and secondly, that there was no
~ioof that EMGELHARDT gave & direct order or urged that killing
tut only uttered words in the excitement of the moment in the
iarse alfter the flyer. The motion was denied, the Defense
*i15ted, and the court ennounced thet both accused had been found
_ailty of the Chorge and Particulers, Defense Counsel for
“oth mcoused then expreoused = dasirg to introduce evidence of
extenuating eiroumstancas, :

Reinhard I'OLLTR took the Qtuhd and testified in suhstance
as follow 3¢ )

I-‘.BI.ZI' ER did not toke -the ;Il‘liflﬂ from PRESSLER but PRESSLER
handed it to him, After ENOCLHARDT first said "The men will
be shot." MOLIER waited & moment' tnd TNGELEARDT again gave the
order: "Immedistely, the man will ba '.Ei];c_t." I-IHLLEH. fired the
shot bug doca not know whether he hif, the flyer; however, ofter
“DLLER fired, he saw "how the man stroched himself." fs
"LILER left, somec soldiers standing there said to him: " You
.re a coward," He supposed thot they mesnt thet he was ¢ coward
vcoause he hed not reclly shot to kill (R 120), ENGTLHLRDT had
whe whole Volksturm under him and wea MBLLER'S superior, and
‘lierefore MMLILR ahut‘undur ordorsa, TOLLLR hit the flyer on
«hc "heed ‘and acrogs the shoulder with o stick when he first met
rhe ‘f1lydr and RIUSS. He did this in cxoitoment bocsuse ho hed
“xved throuch ottecks in XASSEL, had scen many dend, and his
orother hed been killed by pdvtisens (0 121). Later in the evenirnp
LULLER pessed tho doad flyer and saw thct the flyer hed a shot
wound in the hesd (R 122),

The sccused ENGELH.LTDT volunterily mode a statemcont in subs-

*
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tance o8 followsi

Lt o conforence held on & Yovember 1944 zn order wns [iven
thet o future Lllied flyor wes to be delivered olivae., At
this meoting, ths Joulciter thrortened thet a2l the order wics
ot cerried out, tho punialinent would be two Yeanrs in £ son=
sentrotion eemp, This order wes to bu dissominated by the
Treaiz 3tef? Lesders to ths Volksturn; howevor, the order was
hot repeated in the battalion at "Nitzenhcuson, On the day ol
the ineidsnt, S GLLILRDT ecome on o motoreyele from o conference
end on the way wae strafed Ly low Iljing eircraft, Ls LUCGIL-
MLADT approsched the soene of the indident au o distonse of
cbout 100 meters, he scw the flyer run down oh embonkment ond
suzpected that he wea trylng to wscspe; Eg wea overcoms By
high temper ond shouted: !'Shoot him dead! Shoot hin deedl”
Plhoss words wore o sudden exelamsotisn ond not well thousht out
worgs (N 123, 124). H& wes Lf'thﬂ~?gﬂnﬁ of the inecident ¢9 o
zimple eiwilich,; c8 the tecchen 3;5: Z2.0DF, ond not cg oo Hrois

bl it
Ltaff Locder, cnd did not sive an order in his position as the
Yollraturm lender, Io hed noithor the rhteniion nor the
‘uthority to 4ssuo sueh cn order. Mo could only issue orders
after the Grulsiter hed ordered the Vollisturm to cotion, Furthe
the men on the seciten were Ilome Ouerd mun ond they hod oo ordar
to kill 21l Jlliad flvers, thot ovder fhovin hedn isaued in
weiting by tho polico. IFGTIALNDT did not hove to yive cny
orders if he wanted the flyer lilled, IHe tad a pistol in his
upssasgion bhut Aid not dryas the -i13tol, He did frew the
vrebel loter ofter he hod ondg up the hill, beccuss ho lknew
t theee flyors wore still ot lovge (7 225},

Te JURISDICTICN: The porticulnrs alleged oo violestion of

chig lawas cndé usages of wop whiol wero cormitted before 9 Moy

1845 by aensdy hationnls sgtinst o member of the United States
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frwdd Tolcea o ¢ fige Wisn o stoge ol wep grieted hetwesn
germany ol the Unated Stokes of Aaeniers Lesowdun lw, the
ponet whicsa wea specicllT rpoointed ko Heor the onse hed Juras-
digtion »f the persone ond subject metlter in rocordomeowith
irevinls dogiaicns of this pffico inm sindil-y cnses. (SEE
FIITED SEANEE v, CLOTDS MIDEL Dy UOITED 3YLTES v, JININD
& Uy Vevepben 1043 orne Lﬁril 1848, mesnectrvols,

€, SITLICITUON: Dvidence holfove the fNeoury wea sulficient
'n oatoblish bevend o recsonshle Toubt thot the twe ncovsed npw
~_'L;j.:l.f:;:" 28 ollaped in the Oherge and Pevtioulers, The testinon:

“f rn oeyovatneas to the incident, comrobornted Wy tho teatinony

uf twa othor M tnesses vho wore nuer the scene ot the timo of

F

ths ineidenl, tozothov w1kl thu:prﬁ—tulal atotmighte nf the fwe
rcoused cdmitbing pm?txélprtlnq‘in wsnts cosvlian, in the
canth of the Lmeridrn {1l oacsante oless cod aatpelling
gvidance ol the _talt of thess tuo b, e two coevsed 0ud
not tclke the witnoas atond in tlulizﬂxﬂ cafiense bk olftar 1 vary
hoer found apilids digga ﬂtﬂtﬂﬁﬂﬁt51lﬁ rﬁ;ﬁifﬁrh o e, gite
tepurting errcwmstonecd. Theaae £, gvoswe. onte, hevever, only
corroboivstoe evidense rlrerdy iwmegented o the fourt, Tho Jovw:
ned eleeily justified in beliowinm:! $hei SUGLI T urded the
der el of oo outermed surrondorad ngrlc;n Llyco; thnt ZﬁLIBf,
ingited Ny the exhoriatinons of LUGILILTET; il not in nhodioneo
ta oo ebdor, fLred r.ahut rt the f1'ver: thct withiin ¢ fTon
ainudes bherosltor, TVETLILODY fiped coothewr shet at tho flrusg
a5 that the flvoen disd saldlr ry o desult ol the goihianad
"wlicenbe end wilind ;utlhna ol ihoaag WTNaaleh.,

Tha uwostisn :5 to 1hother op not scewsod 16T DT
sinoied dhct sue Tloer wanid o sant da mob dvtwotial, Thade

Lu.s elosy evidense bofjce the Coun® Lh-t e =t losst wrged the

davtb-of thee Mrar,  Thawe o edyzse, oromusn_ g, v3d, o
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Jeaninsl Lew D000 Ameriorh Jurlapoucdelied.

FA

Lefensc Counsol intoodueed o watisn fon sovarcres an Lhc
seound thrt the anterest od the Wy con el voere an antepnristil
ind eenflioting, thes 1t won dnposgrble fow acch of the ccoused
to presuint oo :ﬁu‘n;to o fall defonse withowt implierting the
lier, thérehr dohnrin: tho nther stletoatisl rigute, The
motion for sewversuse whe doniocd ot At wra nousht out thot
3oth cocnged were wepruascnted by senornto eonnacle It wis tho
parm:étivﬂ af the aoust to Cotomiing wiigthsr o not oonmotioh
for sovoreace s8hould bBe opontoeds  SLovever, Prounda for savaer=
siee vorr povelvoeist Loy gruacs’ trisls, Tho true tesd
is not vhethar surporbed subatoAtinl trohts of the recused winld
o denied if severrnoe wore not do, nor vhother feolonfo
eoungel weuld o howd sut nFopewlt tr Jofen? 111 rnoenasef C8
gtoted in Tnitod Statos v; Lntda 5€:naa:n, Decemhaor 1945. On
" ghe aantrar?.tha trug toat 1a'whch;ﬁT %o LT the accusod to=

EAgs Aol pooesy thns

srabder Uould esult in rn injustico,

oA

W

str injustice resnltsl Uoocitbor ngerast,

%

' Dofcnse Counscl ohjeoted t; th0 antrodvetion of the
sovernl pro=tricl stotements, of tho rocused on tic Jround thot
they wera svern etntomoents, (fcrela agolzes sould mat be guspn
whon ocppeiring in porson hefore o tor Orimes Trihvnol., Rulos
rpd nrocotures doverping the copduet of cosas NBelaore Alitery
aneroront Court trvin: Ver Orimog ooses, mcke it oloka tlzst
sneh stotouonts ero cdiasaille, (Letter, Dopubtr Theator Julre

yaente for Tor Orimes, File LG 00D¢6. subjeoty “ldmissability
4 Mapoirtn of Invosticobkicon it fue Tedsl of Suanoctad inr
JebAnelat doted S Ootohon 1943),

The avrgcatingy sotisfood wll 4o Povuirescnts of & foip
bpgal, e poouscd wone womeltnd wnlh Amelicsn oounagl
crmpetont thbtesovetens ware vaed: ebilleniss foP eruse woro

- 10 = .



sliawadts oot wold brtuo-bhirds of tho menliire ol the oounk

o ghpeletich ehe punbtesace, Thcre wore no

-
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]
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ohd dizE snell. Lccambrnjmn_ g ledtor ia ¢ statomant
"rhed § Aapteiher 1840 foum the Soprvice Heonolor, O2fice of tau
wwaleon ITheeotor; TREEIRC, NG, ovon gtlcotes thes .fﬂ;ﬁﬂ Vi g
sn sapleoree of the wealward dwring tue see, thot Mia dutios to

1

saterviss Tofdiun wopkeds Tepriran. I s osusal Yy booubs

an reilwer inatcllstionas thet he wos on o 4 toerre with thess
Iohovaeryas thet cliter 22 3dntoibor 1042, roouscd COLLT . wos pLir=
;::ﬁntlf rbtondin: to drmsges on bhe CUSEELD . polwihy sttntionar
suf thet he hrd none thran h fwontys= beovwy ociv=2wits br
rorthinng, Also, ctteched to letter from l'ra, HHILﬁl, i

gt toment Crted 0 Oetobowr 1043 fprnu Dy, GRPIST, AT ONIPRI,
Distalet nf HNL33IL, st;tin;rth»t conagd 10LLE wie hogpitil=-
fzad with meningrtara in J’nﬁnrrllbzﬂ, fox ot period of faur
uwanths, «nd ﬂhtk-1uﬂ1n:.thq;fﬂllﬂﬂlhﬁ “nonm, Sovhtlesslr g o
pooplt al th:é'{llnaaﬁ, IOLEZT -avifered from hondrohes, ﬁc:k-
noeg of netings, cxeltuiachi, slcubIJﬁaﬁusa, sne Clzey apells,

vy

tacege pobationa oo olusesieT nricoat no acy cvidienes nnd
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ford mp spowad uson whLeh voomiui.Rriian fap eliwney Moy
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by beeod, F

Lo
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