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Vax Bruno GARTMaNL, ot al, ;

HEVIEW AND KECOMVENDAT IONS

I. Tulal Lala: The acoused wore tried at Dachau, Germany, during the
neriod 2«3 June 1947, before a Generel Milltary Covermment [ourt.

II, QHARGE AKD AT ICULAKS:

CHARGE: Violatlon of the Laws and Usages of Var,

-artioulars: Jn that Yax Bpunc GARTYaNN Isinrich HATNE,
Josef HUTLEY, Friedrich MEYER and Wi114 DEFNBCSTEL. German
matinnals, did, on or about 4 November 1944, at or near
BAD EALEDE‘I'FUB.TH Germany, wrongfully encourage , ald, abet
and partiolpate in the Killing of s member of the United
States Army, *elleved to ta Sgt, Leon SYNFELT , ASN 3274p429,
who was then and there a nurrendered and umrmd prisoner
of war in the austedy of the then German .gich,

ITI. SUMMARY OF EVIDENCE: On about 4 November 1944, while the No, 1

-nliged landesschutsen Company, Bad Ea.llsda'bfuj.i*tiﬂ.! Gormany, was returning
from an exerclse, a flysr balled cut of his digahled vplane and landed in a
nearby woods, Acoused GalTMANN, a cartain, was oompany commander, The
other acoused were members cf his compamy, docused O.IMANN took from 10
to 25 men of his company, inoludine the n'aharlaoeuled herein, to the wonda
tc search for the flyer (I 11-14; “-Exs €, 7, B, 10), ‘then they rpot to
the edpe of the woods, civiliane, .1itler Youth, and 85 persrnnel wers al-
ready there searching. The orow! was yelling such things as "We'll hang
him,® and "We'll lynch him® (i 11y 7-Ex 6), In the woods t e flyer was
found In the oustody of unidentified Wohrmaoht scldiers, who turned the
flyer over to acoused GuiTM.EN (R 11-13; '-Exe 6, 8, 9), He ordered the
flyer to stand in a ditoh alonpeide a path in the woods and told his men
the flyer would be shot. Aooused HALNE, MEYER, and DEMNROSTEL, together

with Adler and Sprelte, alsc memtors of his eomrany, formed a firing detatl



%o shoot the flyer. Uvom acoused GAKIMANN'S order to aim and firae, the
detail fired a volley at the flyer (R 11-14; “-Exs 6-10), i'l.-u:bumd U LER
was vresent at the scone during the .ahc-:rh ing, tut was enmaged in holding
taek a orowd of elvliliang who had gathered there, After the shnot ing
aocusod GaxTYANN ordered Spreite and mccused I'MILEL tn guard the body

(R 11, 14, 45, 55, 68; I-Exs 8, 10). The flyer was tentatively identified
as an Amerioan, Leon Synfelt, ABN 32740428 (k 17; 7-Ex 14), 4dler was
subsenuently trled for his partleipation 4n the same inoident, Case Mo,
12-26823=1., The trial resulted in an acouittal, Svreitz has never heen
apprehended.,

Aooused GarTMALN stated in an extmjudleial sworn statement that he
ordered the cilvilians baoky that 'e di1d nn!t ask for volunteers; that he
sould not remember llning up any med or glving any command to the affeot
that the flyer would be shot, but did order, "Take aim," "Fire" (7 11,
F=Ex 6). The record of trial conta'tns conflictinz evidence as £5 hew the
detail wis formad or how the men wallra soleoted, ar whether acoused “AVTYANN
ordered any named persons to form the firing detail or whether he asked for
velunteers. The same is true as to whether he stated the flyer would be
shot or merely exprossed the view that in his oninton the flyer should be
¢het (R 11-13, B8, 75, 76, 79, B1; (-Exs 6-9). The detall was desoribed as
sonslstins of varisus numbers cof men, frolm twn-tn elzht, Hawever, moet
placed it at five to six (R 11-14, 16; 1--Exa'I6-11). There was oreditabls
evidence to the effect that accused GARTVMANN ardered no named men to rar-
ticipate in the shonting but said in effect that five or six men will pet
ready for the sheoting (k 12, 13, 56, 88, T9; T=Exa 7, 8)., Acoused IA!NE
and F'EYEH gtated in their extrajudicial sworn statements that they did not
aim at the flyer, while acoussd DEHNNOSTEL statoed he ailmed at the urmer
vart of the body (! 12, 13y F-Exe 7-8), In their testimony all three denled
they shot at the flyer (R 66, €8, 79). Twc spactators at the soena,
Wittenberg and Seelump, and accused GARTVANN and !'.LNE only snoks of one
volley in their extrajudiclal sworn statements, Wittenterg stating that he
oxamined the flyer and he was dead (¥ 10, 11, 12, 14, 161 “-Exe 6, 7, 10, 11).
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Acoused DELNBOSTEL stated in hie extrajudicial sworn statement that the
flyer apneared to be dead after the wolley (b 13; 7-Ex 8)., Acoused VEYEL
and DEHMFOSTEL, and the additinmal participant, adler, asserted that at
least one subsequent shot was fired (H 13, 18; “-Exs B, 8, 12), Spectator
Kleine msserted that he was aquite sure no one stord over the flyer and shet
him in hie head (R 17; T=Ex 13)., Adler stated in his extraiudiolal sworn
statement and acoused HAENE testified that the flyer still showed algne of
1ife after the volley (R 16, 563 PeBx 12). Acoused MEYER stated that some-
cne examined the body and found four wounds (R 12; ~“-Ex B)., Agnused MEYER
and DE-YPOSTEL testified that mo mrotest was made hy any members of the
aheotling detall as to serving thereon nr g8 to the ehocting, but later
aoocused DE.NBOSTEL quwlified his testimeny o the effect that the mombers
hesitated for a moment as to muné in line (R 75, 76, 78, 79, B1),

Ascused GANTMANN stated in his extrajudicial sworn statement that
he reoorted the flyer was shot whiJ;I; attemnting to eseane (R 11y P.BEx @),
Aooused HAHNE testiflsd that on the way M-me, anccused GARTMAWN paid to say
the flyer was shot while attemvting tco ;;ua.na, ghould anyone ask (R 55, 68),

Twe witnesses, who were I'I'JH‘H'I.].'&E.I‘I nf;li:r:n‘ police compuny, testified
that the polles oompany wae not o mili‘hnry' organization (k 23, 28, 28, 27),
Aocused IAHNE, as well as witneas Wittenberg who was alec s member of the
someany, referred to members of the company as nolicemen (it 12, 14; “wExs
7, 10). Cn the other rand, there was to!timlemr that the unit was assigned
from orders from the Wehrmacht, and that it belonzed to the army and re=
oeived the samo training (i 28, 51), The proseoutor agreed In Zourt that
the .oliged landesschutpen corresnonded to what wae oalled the home guard
in the "mited Sgates (I 31, 32).

IV, EVIDEWCE AND i.ECOMVENDAT IONS :

1. lax Bruno GARTMAII

Nationa lity: German
Agat 65
Civilian Status: Herohant, Captain, No, 1

nlizel landessohutzen Company

-3 -



farty Status: Nazi Tarty

Milltary Statuasr TUnimo m
' leat NG
Findingas: &
Sentence: Death by hanging
i for & tion: The aocoused was the ocommanding offlser of

Bo. 1 lolizel landessohutzen Company, stationed in Ead S8alzdetfurth, Germny
(R 11, 12, 18y P-Bxs 8, 7, 8, 9). The Tolize!l landesschutzen ws & home
guard organisation (R 51, 82, 43), On about 4 November 1944, while the N, 1
“olizel landesschutzen Commany was marching to Fed Saledetfurth from an
exerclse, a flyer parmachuted from hils dlsabled plane and landod in a nearby
woods (R 11, 12, 13, 14, 16; i-Exs 8, 7, 8,5, 10, 11, 12). dcoused HAHNE
MEYEK, and DE NACBTEL, and four Nl:lfxusuﬂjr witnesses , stated in oxtrajudloinl
aworn statements, that the acoused crdered men of his gompany to procced to
the woods ané search for the flyer, In the woods the searching party found
the flyer in the nurht;dly of unidentified Wehrmacht scldlers, The aoccused
took oustody of the flysr.

The acnused ordered the flyer to atun:d in g diteh alongside a math in
the wonds, ‘e told “is men that the flyer wc-ulﬁ ‘be shot, Thereunon he
erdered the formatlon of a firing data._il. Aonused *AHNE, MEYER, and
DE NR0STEL, together with Adler and Spreitr, also members of his aomnany,
were membera of the firin: detail. Upon hie order %o aim and fire, the
firing detail fired a volley at the flyer, and he fall %o the ground (1 12,
15, 14, 16, 17, BB, 69, 82; F-Exs 7, 8, 9, 10, 11, 12, 13). Thore ws
eridence that as the flyer lay om the ground he showed signe of 1ife and that
Adlar firod ancther shot at him rurswmnt to an order from the acoused (R 18,
56, 68; i=Ex 12), The aosused crdered Spreits and acoused UTLER 4o guard
the body, The rest of the ocmrany went to thelr billets 600 meters amy
(x 11, 14, 18, 17, 55, €8; F-Exe &, 14, 11, 13). The accused kert and wore
the victim's wristwatoh (R 11, 14; T-Exs 6, 10),

The viotim was tentatively identified as an imerican, Leon Synfelt,
ASN 32740429, 'The viotim was burisd in the communal cametary at Fad
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Salzdetfurth on 4 Hovember 1944, The hody was exhumed and removed by
United States authcritles on aheut 10 June 1945 (K 17 T<Ex 14:1 The
accused admitted in hia extrajudicial -u'rmrn etitement that he ordered his
men to fire at the flyer, and that the Tlyer was killed as a result, How=
aver, he asssrted that he crdered the flyer shot in ccomplianse with an order
recelved from the onlise commander, Yajor Hohenauer, to the offect that
parachuted flyeres wers to te destroved, This order was tranemitted tn the
socused at a meeting of polioe offlcers in Hanover, Germany, a~metime in
May 1844 (L 11; i=Ex &),

Evidence for Defense: The assused Aid not elest o take the stand

(k B3)., Cne witness testified that at a meeting of nollse officials held

¥
in 19844, attended by the accused, Major Hohenmauer issued a seocret order that
sapturad flyers were %o be shot (R 27),

Suffiofency of Evidenca: It has been clearly established that the

accusad nrdered the ﬂ;,ryr ahnt'_nn':i that none of his superiors were crosont
or in the vicinlty. With regard tec 't:ha evidence offered in sunport of his
sct ing puraunn’a- to auuaria:.' ocrders, the Court might well have somoluded that
the aocused willingly direated that the -flyer. beé shoty that his desire to
please suveriors wos more important 'bha_.n cthet a;cll:nidnrnt lonay that he did
not act under Immediate compulsion; and that h; failed to meet the burden of
pronf required by pertinent aubthoritles dlscussed in Ssotion V, ooet, The
findings of gullty are warmnted by the avidaﬁcu. Th’.?. santenca ls nok
axcossivae,

Tgtlticng: 4 ietitiom for Leview was filed by Domald J, loss,
dufense counsel, 12 aupguet 1947,

ietiticna for Clemency were filed by Frida Gyurtmamn and Ilse Gartmann,
wife and daughter, resneotlvely, cof the accused, 2 Sevtember 1947 Hans
Kirsten, 1 September 1947; Helnrich Flemtje, 350 august 1947; Alwine Boljes,
£6 sugust 194Ty Wilhelm adams, 1 September 1947; Horwlg Plume, 25 august 1947
Sarvatius Tillmann, 2 September 1947; Emll Nause, ¥ August 1947; and Dr,
Helmut Freyhag, 1 Sepberber 1847,

EM1 That the findinge and sentense be anproved,
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2, Heinrioh HAHNE

Hatirna lity: Ggrman
Aget 47 i
Civilian Status! ity nfficlal; Teohnical
Serzemnt in Tnligel lanlessohuteen
Tarty Status: Unlmown
Military Status: Unlenrwm
Flea: N3
Findings: a '
Sontencet 10 vears, oommenaoing 17 Augush
1948

Evidenoe for irosecutdon: The n.c'sun,fd wig & mem' er of o, 1 folizel
landassohuteen Compamy, commandod by aosuged GALI'WHN, In his extrajudicial
sworn atatement, the acoused admitted that he wemt to the w.r'r;dn to noarch for
the flyer as dirgoted by accused GuiTFald, Qnﬁ that ha rartloimatod in the
shooting of the flyar as a q'l_am‘l:;r ;:}1' tha firing dotail purauant t° acoused
GauTMAll's order, Hpwever, he unalarted that he purnczely fired over the
flyer's head (It 12; I'-Ebr- 7Y, adler stdfed in his extrajudicial sworn state-
ment that the monused was a member of the firing detall that fired at the
flyer (i 18; +-Ex 12), This is cnrr_n'hnratad_-b'}; the testimooy of ao-used
WEYEH and DEHMEOSTEL (K 82, T8).

Bvidense for Do gt The ascuss’! I‘hu!‘b'l-f-iaﬂ that when he arrived af
the epot in the wonds where the flyar was s"ltanr] ing ho heard ascusod
GAKTHANE ~rder the flyer shok, #Ac used GauTMANN then nrdered five or six
men, ineluding this accused, to assemble, Upon acoused GARTMANN's order %o
aim and fire, the sgmd fired a ."f{'-llaj.r at tha flyar., Vhen the flyer showed
further si-ns of life, acoused GuiTiLallli nrdersd him shot a.ain (k 55), The
acoused asserted that he 4id not shrot at the flyer, but aimed rver his head
(1t 58), One witness te-tifled that afher the flyor was killed the asoused

wssorted that he had net shet at the flyer, but aimed nver his head (i 24},

Sufficiency of Evidence: The Court mizht well have sonzluded that the

status of all members of the ehooting detnil was mere similar to that of
policemen than snldisre; that the meouged and all cther members were wvery
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mature men; that nelther the aocused nor amy other member uf the shocting
detail was ordeared by name to be a member therecf; that the accused's
superinr merely ordered that the detaill be formed; that the moccused without
cbjecticn placed himself thereln; that the accused did not objeot to the
ahcnting; that, although the surerior was pressot, the accused had llitle
ralustance, 1f any, %o shooting the flyer; and that the accusoed intended 4o
and did shoot at the flyer. It anrrears that the Tourt, in ac-ordanse with
the authoritiss dlscusaed Iln Seotion V, post, save ample songlderat ifﬁn o
gurh immedlaite ocomoulalon as may have rusulted from the pre-once of %he
guperior and his pdars tc shent, The findings nf guilty are warranbed by
the evidense. The sentence ls nobt excesglve,

Tptiticnet 4 vebtitim for i-.a::iaw was filed by Demald J, loss,
defense counsel, 12 dugust 1947, I .

ietitirns for Clemancy ware ?1115-1 by llsa Fohne, wife of the aciused,
30 Lavember 1947; wollcs mister Wittenberg, 11 Desember 1947; Emil
Lerkendell, 3 Deoem'sr 18947; and Friedrich Tusche, 30 sugust 1847,

vy

_ecommendati~nt That the findirgs ani sentense be arwroved.

]

3. Jomef HITLER
This ac-used was asquitten (R B7), v

4, Fricdrich MEYEH : >

Naticna 1ity: . German

dga: 43

Civillan Status: Farmor; Cornoral dn " nlizel
Landesschutzen

“arty Status: Uniln own

Hilitary Statust Trnknown

lea: NG

Find ingss Ve

Sentence: 10 yoars, sommeneing 17 aupust
1048

Evidence fur :roseoutions The accused was a member of T'n, 1 Colizel
Landessohutzon Comrany stationed in Pad Salzdetfurth. Theo aocused admitted
in his extrajudi~ial sworn sbtatemsnt that in the early -art of Hovember 1844,
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he wis onme of the 25 men ordersd by accusad CalTMAYN, the somrany commander,
tn -rocesd to a mearby woods to search for a flyer who landed there. aftar
the flyer was taken imtc sustcdy, acoused GukTTANH crdered him shot,
Ascused CARTILKYN formed a firing detnll comnosed of five or gix men, in-
aluding the ascused, %o shook the flyer, Uncn GALTMANN's nrder %o alm and
fire, the ﬂ.ﬂﬁl‘ll: flred a wvolley at the flyer. The flyer fall &~ the ground .
wooused GUETMANN nrdered ancther shot fired imto the flyor's body to make
cortain his death, The nccused admitted that he acted ns a member of tho
firing Aetail, but claimed he fire! over the flyer's head (h 133 T-Ex 8).
The evidense thit the sceused was a member of the firing deta!l la scrro-
brrated by the testimomy of aacused EAHNEsand DEHW™ STEL (¥ 12, 13, 6B, T
F-Exa 7, 9).

F

Evildencs for lefsmee: The soouscd test 1f4a? that while in the woode

gearshing for the flyer hs arri&:adlft the anut where the flysr was in
aooused GALT LNH's cluls'tnrl:,r.‘ Ascusbd GARTVMANE gave an order %o sheopt the
flyer. Ha ordered five or six men, inoluding this achused, to forma
firinz detail., 'pon aooused {HL".J.TIJ&IfI-i*;!'nrder to alm and fire, the detail
flpad n volley at the flyer. ‘The u.on:-uaaﬂ I.';u;ther tastified that he 414 nod
aim at the flyer but fired over his "r;a.arl. When the flyer coptinucd So shrw
gigng T life, a.ouuu.ad CAHTHANY ordered, him shot agpain (i 67, 88), [ne
witness , the acoussd's father-ins=law, tﬂ!t’irf.iﬂli t'at while the acouaed was
home ~n & furlough in 1945 he told him that he took part in tho shooting
unwillingly and rurmescly fired over the flyer's head (& 30, 32} .
Sufficiancy of Evidencs! The Court might well have sonoluded that the
atatus of 11l membars cf the ahccting detail was more similar to that ol
policamen than goldiers; that tha accused and all other membors ware vary
maturs menji %lat nelther the panugad ner amy cther member of the shook ing
dgkall wms ordered by mame to be a mamber therenf; that the acrused's
superior merely vrdered that tho detail be formed; that the acouse? withe

put objlection placed hirsalf therain; that the acoused fid not objoct tn

the shoctlngs that, although the suncrlor was oressnt, the acoused had
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1itt1s reluctance, if amr, %o shnoting the flyer; anl t'at the aooused
intande? o0 and 212 shont at the flyer. It apmears that the Jourt, in
aoocrdanes with the authorities diam-ussed in Ssotlon ¥V, most, gave ample
aongidamtion to such immedlste armoulsion as may have resulted from the
prescnse nf the sunerinr and "ia crders %o shoot, Tha findings of juilvy
ara wirrantad by the evidencs., Ihe sentense iz nok axcauaiﬁrt;.

Zatiti-ns: A Tetitien for seview wap filoed by Domald J, lioas,
defensu avunscl, 12 aupust 1547,

‘gbitions for Clemeney wers filed by Friedrich Busche, 30 August
1847; M, Yeoyar, wife of the ascused, 27 august 1847 Sahule, 1 Sertomber
1947; Churoh Board, ninteln, 30 sugust 1944y Evols ipricultural Offloas,
1 Sertember 1947; Dr. Faber, 1 September 1847, Tusahs, 24 anrll 194%;
gohool record of mesused, 28 Aucust ;1’;?4".'.| Church Dommittos, Beslkedorf,

7 May 1947; and lclts, 21 &prilmlﬂéi.

iteaommendat fon: That the 7irdings and sentence be anrproved,

§, Willi DEENPOSTEL

Ly

Vaticnality: forman
" ‘.I., ‘:,

Ared &7

Civilian Statusg: © Farmery membor of Tolleed
Landssachuteon

carty Statuss " Unknewn

Military Status: Unkncim

rleat ile}

Find inga: 3

Suntence: 10 vears commeng ‘ng 17 August
1948

Evidence for Iroseoution: The ascused was a member of Ho. 1 "olizel
landessshubzen Commany, etaticned in Fad Salzdetfurth, Cermany. Tho acoused
admitted in his extraiudicial sworn statemont that in carly lovember 1944,
he was ons of the 25 men ordercd by acsused GuhIVANE %o nreoeed %o a noarby
wonds to searsh for a flyer whe landed there, After the flyor was %alken

inte sustody by acoused Gall ki, ha 2irected ﬁhﬂ.{‘ the flyor he shut,
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Apougod GalTMalll ordersd five or six men, including this accused, %o form
a firing detall fo shoot the flyer. Uron acoused GARTMalNE's order tn aim
and fire, the detail fired a volloy at the flyer, The ncoused almed at
the upper part of tha flyer's bedy, The flyar fell to the ground Adead

(: 13, 38, 78; :=Ex 9), The evidence that the ac:used was a member of the
firing detail is corroborated by the testimomy of ac-used FAHME and MEYER
(& &5, 88).,

Evidenos for Defense: Tho accused testifled that while in tho woods

searching for the flyer, he saw acoused GARTIANN dake over oustody of the
flyer from some soldiera (h 76), Accused GAHTMAKN ordered the flyer shot,
and for this murpose formed o firlng dutu’il, gomorised of this meoouased and
others, to oarry out the shocting. Upon s.x-:}uusad GLITMANE's oprder o alm
and fire, the detail fired a wllw'r at the flyer, Tha moousad testifled
that hs sculd not aim at the flyer (w79}, A witnoss testifled that he
heard the necused, when home on fu.;ljluupgh, tell his wife ha wma foroad
to partinrirate in the shocting (L 37).

Suffioiency ¢f Evidence: The Cnu!l"b:'- might well have ecnsluded that the
status of a1l membors of the shorting deta 11 '?mfa more similar to that of
policemen than soldiers; that tho accused and all other mombers were very
mature men; that noither the ac-used nor any ::rthar member of ths ahosting
dutall was orderec by name %o be a member thereofy that the noncused’s
surerior merely ordered that the detall be .'f'wrmad.: that the acsusad without
sbjestion nlacsd himsslf thereln; that the mocused did not cbleot to the
-a!mr}ting; that, although the suparior was present, the accused had 1llttle
reluctance, if any, to shocting the flyer; and that the nccused intended
4r and did ghort at the flyer. I% arnears that the Court, ln accerdance with
the authorities disoussed in Sestion ¥V, post, gave amnls ennslderation to
guch immodiste sompulsion as may have resulted from the nressnoe of Yhe
superior and his nriers $o shork, The findings of gullty are warranted
by the evidencse. The sentencoe ia nok excesslva,

cgbitioms: a4 uet idn ror weview was filed by Dopald J, Hoas,
defense counzel, 12 august 1947.
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etiti-ns fror Clemency were filed by Friledrich Pusche, 30 August 1947,
Willi Sgoclomann, 27 and 30 dugust 19473 Martha Debnbcoatel, wife of the
acgoused , 29 sugust 1947y F. Schradar, 17 august 15473 and Karl Laubach,

27 Aupust 1947,

1~.§¢c:En_an1ﬂ§iM| That the findingas and uent.nncertu amravaed,

V. RUESTIONS OF LiW:

Jyrisdiotion: The Crurt had jurlsdletleon nf the perscns of the acoused
and of the supjeut matter,

+ Buperlor Crders: All nf the nooused in this cass srought to Justlify
their actions by offering evidence of crmrliance with superior crdera. Com-
rlianee with uuna::iu:ur ordera dnes nok cr'li,uti'tuta a defenss %¢ the ehrge of
having committe! a war orime (Trial af Henry “ire, 40th Urngress, 2nd Jess,,
Heuss of terresentativeas, Ex. I'Ilr:-n.'r'fiu. .‘EE, mage B81l8; Vol, II, Sixth
Editicn, Cpnenheim, "Internat trnal law", paragravh 263, mage 465; Llandovery
Castle Nase, 16 aAmerican Journal qI;‘ Interratiomal law, rage 708; Unlted
SBtutes v. Thomae, oninden DJAWC, Lecember 1945; United States v. Klein,
gt al,, (Hadamar Yurder Factory Case) ,'L::}nininn DJAWG , Februnry 1946)) and
French Hepublis v, Wagner, ot al,, Court v:f :';-r-pas.ls, July 1948}, This rule
iz followsd in anglo-imerican juriaml-fudance AMitohell v, Harmomy, 13 How,
.115, and "Manual for CourtseMartial, 7.5, Army", 1926, paragraph 148),

Cornlianes with qupnri-.-r orders mayy under sertain clroumstances, be
sonsidered in mitigation ~f punishment, T"nlwwer, an socusaed who seaka
relief rn such grounde aesumes the burden of sstablishing (a) that ho
recoived an crder from a superier in faot, directirng that he commit the
wrengful set, (b) that he 41d nct kmow or, as a reasombly prudent nerscn,
would not have kmown that the act which he was directed %o verform was
illegal or o ntrary to unlversally accepbed atandards of human eondluet,
and {¢) that he aoked, at lemst 4o some extent, under immediate comoulsion,
Having satisfactorily established these elemenmts, the amount tn which his
uantamal shruld ba mitlgated denends unon the character and extent of the
immediate cempulsion under which he noted, {(See Lordon agreement of 8

August 1945, Ocncerning o rosecuticn and Tunishment of ¥ajor War Crdminale
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'nr the Burcpean Axia; P 27-10, Tar Dopartment, U. 8, army, ™ wles of land
Warfare", paragraph 345,1, Change No, 1, 16 Fovemher 1944; Oooenhalm,

" Intornaticnal law", supra, and the Llandovery Cavtle Case olted theralng
Mignual for Courts-Martial", sucra; "Heport to the “resident of United
States", 7 June 1945, by Vr, Justles Jaolarn, U.8, Chief Crunsel for the
{roseoution nf hixie Crimimality: Extract from Grngbtals' “"Tho air Terror
of Our Enemies", found in footnote, nage B3, "ilitary Occupation and the
wule nf the law", by Ernst Fraenkel) United States v. Bury, ot al.,
opinicn DL, September 1945; United States v, Thomas, suprag afid United
Statéa v, Beak, ot al,, opinisrn DJUAC, Decamber 1948},

Mot lona: .After the prosecuticn had rested, the defonse made o motdon
an bohalf of the accused HAHNE, MEYER, DENNCSTEL, and HUTLER tr ouash the
sharge and for a finding of no% guilty upon the ground that as members of a
firing sauad they should not be held responsible for the validity f the
sentence sarrled 1-1.1‘::: oiting in augrort of this motlon "Henart 40 the
Frasicent of the T.Tn_-'l.ted Eta-tes“, 7 Juno 1948, by Yr. Justloe Jl:.rskd"rn (H 19,
zo), T=is ovinicn has do aprliostion tr' the faots of this scase. It nra=
gupnraes gome form of lagal nrnaeudiqg;lin%aquah as it smeaks «f a santence
in the following wordsr ... If m_nnnaafiﬁtnﬂ rr anlisteo? soliler 1= ouk

s 8 firing sovad, he shoull not be hold rodprnsible for the validlty of the
gentence he carrias rbig e neea o Fnasmuch ag'all of the asoused wore in the
immediate viclinity when the flyer rarachuted ¥ sarth, was osartured and
ghat , they cannot be heard to say that thoy did not know that no legal
prosesdings or oolor of legal nrogeedings werc resorted 4o befrre the flyer
was shot. Accused GARTMaWG summarily orderod thoe flyer shot at the snot
of carbure., The ascused members of the firing squad knew or ghould have
knewn as resscrably orudent men that the order giron by acoused GARTILNA
wae malrably illegal. The Court nroperly denled the madon (& 21),

Txamimation »f the entire reeord fails %~ disclose anmy errar nr

omisgion which resulte’ in injustice ¢ the mosused.
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¥1, CCHCLUSIONS:
1, It is reccmrended that the findinge and the sentences be armraved,

2, Logal Forms Fos, 13 and 16 %o accomplish this result are atbtached
hereto, shouleé 1% meet with arprovals
BEONALD DADAMTIC
nd Lh,, INF

Toat Trlal Braneh

Having examined the resord of trial, I oomour, this 3

1940,

L %y E, STRAIGHT
Lisuterant Colonel, JAGD
Doruty Judge advocate
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